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Court of Appeals of the District of Columbia 


No. 455G. 

Rosa Caytox, Appellant, 
vs. 

Mektox a. Exglish. 

And No. 4557. 

Max Caytox, Appellant, 
vs. 

Mektox a. Exglish. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 68842. 

Rosa Caytox, Plaintiff, 
vs. 

Mertox a. Exglish, Defendant. 

At Law. 

No. 68843. 

Max Caytox, Plaintiff, 
vs. 

Mektox A. Exglish, Defendant. 
Consolidated. 

Be it rcmemliered tliat in the Supreme Court of the Dis¬ 
trict of (''olum])ia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 

1—4556a 


o 


nos.v CAYTOX vs. MEKTOX A. EXGLI.Sn. 


papers wore filed and proceeding's liad, in the above-entitled 
causes, to wit: 

1 Dcrlaraf itiii. 


Filed .May G, 1<)24. 

In the Snprc'nie Court of the District of Columbia. 

At Law. 

Xo. GS842. 

Kosa Cavtox, Plaintiff, 

vs. 

Mekton a. F.yci.isii, D(*fendant. 

The i)laintiff, Rosa Cayton, sues the defendant, .Merton 
A. Fiiirlish, I'or that : Whei'eas, hei'ctofore, to-wit, on or 
aliout tin* 2()th day of .lanuai'y, 1!)2.‘). and for a lon^^ time 
))i'ioi' thereto the defendant was en<;a.e:i‘d in ])ractice in the 
City of \Vashini;'ton, District of Columbia, as a jjhysician 
and osteopath, and I'epresiuitisl himself and lu'ld himself 
out to the pidilic to lie a pi'actitionei’ esjiecially skilled in 
tlie iii’aetiet* of osteopathy: and plaintiIf says that on. to-wit 
the 2()th day of .January, 1!I2.‘J, believini!: said ia‘pi'esenta- 
tion that the defendant was skilled as a pi'actitioner of 
osteojiathy, to 1 h‘ tnu'. and i-elyinir ther(‘on, plaintiff ap¬ 
plied to and {‘luployed the defiuidant to treat her for relief 
from headaclu* and hiirh lilood pressui'e: and defendant 
then and thert* acc(‘]it(‘d said employment, and undertook 
and a<ri'eed to treat plaintiff jirofessionally as aforesaid, in 
considtM-ation of a I'ewai'd to lie jiaid to him by jilaintiff; by 
I'eason whei'eof it became and was the dutv of the defendant 
to pi-op(U‘ly and skillfully trive and render treatment to the 
]ilaintiff as aforesaid: but ])laintiff .•<ays that the defendant, 
notwithstanding- his said duty in tin* premises, in the course 
of his said einiiloynunit conduct(‘d himstfif in an unskillful, 
careless and ne,”:lie:eid manmu', in maid])tdatin^ and 
2 adjusting,' the body and limbs of ])laintitT, and so 
unskillfully. n(‘<rlie:ently and carelessly treated the 
lilaintiff, and the limbs and lejrs of plaintitT, as to cause 
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a large mass to bulge forward about one inch below the 
greater trochanter of the plaintiff’s left leg, which became 
and was exceedingly sore, tender and inflammatory; and 
by his said negligent treatment caused a diagonal rupture 
of the fascia lata, through which muscle fibres protruded 
and bulged; 

In consetiuence of which plaintiff suffered great physical 
iniin and mental anguish and was confined to her bed, in 
her home, under medical treatment, for a period of to-wit, 
three weeks; and thereafter, in her endeavor to be cured of 
the injuries inflicted upon her by the defendant, plaintiff 
caused herself to be removed to the ^Vashington Sanitarium 
and IIos})ital, in the City of Takoma Park, State of Mary¬ 
land, wliere she underwent daily treatments; and on, to- 
wit the 2()th day of February, 1923, plaintiff underwent a 
serious surgical operation for the relief of her condition, 
brought about by the negligent and unskillful treatment by 
defendant, and plaintiff was compelled to remain in the 
said hospital, in bed, foi- treatment of the said injuries 
caused by the negligent, unskillful and careless treatment 
of the defendant, for a ])eriod of to-wit six weeks; and 
j)laintiff exi)ended, in and about her endeavor to be cured 
of the said injuries caused by the defendant, the sum of 
to-wit One Thousand Dollars ($1,()()()) for hospital treat¬ 
ment, medical attention and nursing, and plaintiff was pre¬ 
vented for a long i)eriod of time from performing her 
usual household duties; and plaintiff was caused to 
3 suffer, is suffering and will continue to suffer great 
])hysical ])ain, and wliereby plaintiff’s left leg will be 
injured, weakened and permanently bruised and scarred; 
wherel)y the use of her said left leg has been and is perma¬ 
nently and greatly restricted, and her a])ility to walk has 
been and is permanently and greatly impaired, and whereby 
the general healtli of the plaintiff has been impaired, weak¬ 
ened and ruined, to the damage of the plaintiff in the sum 
of Twenty-five Thousand Dollars ($20,000). 

Wherefore the ])laintiff brings this suit and claims of the 
defendant Twenty-five Thousand Dollars ($25,000), besides 
costs. 

ALEXANDER WOLF, 
NATHAN CAYTON, 

Attorneys for Plaintiff. 
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FilocI May 31, 1924. 


*.***** 


And the said Merton A. Fn,u-lisli, ])y P. B. Morehonse and 
Pohei’t L. Williams, his attorneys, comes and det'ends the 
wronir and injury, when, &e., and says that at no time did 
))laintil’t’ a})i)ly to and employ him the said defendant to 
treat her. the said plaintiff for relief from headache and 
hi.Lch hlood i)ressni‘e: that he did not acce])t any snch employ¬ 
ment and that lu“ did not nn(h*rtake and a.u’ree to treat plain¬ 
tiff professionally in the manner and form as she the said 
])laintiff hath herinn alh'^ed; that it did not become and 
nevci- was the duty of this defendant to pro])erly and skill¬ 
fully yive and riuuler treatment to the ])laintiff; that de¬ 
fendant did not conduct himsi'lf in an unskillful, 
4 careless and neirliuent manner in manipnlatine: and 
adjustin'; the boily and lim])s of ])laintiff, and did 
not so iiiiskillfully. netrlin'ently and carelessly treat the 
|ilaiutiff. and tlu‘ limbs and legs of tlu* plaintitT as to cause 
a large mass to bulgi' forwai'd about one inch below the 
grc'atei- trochantei’ of the plaintiff's left h‘g, which did not 
beconu' and lu'vc'r was e.xcec'dingly sore, tender and in- 

llammatoi-v bv la'ason of anv act or omission bv this de- 

« • « « 

f(‘udant in on or towards ])laintiff as she hath alleged; 
and (h'feiidaiit did not by his negligent treatment cause a 
diagonal rupture or any rupture whatsoever of the fascia 
lata thonigh which muscle libers ])rotruded and bulged; 
that plaintiff did not suffer any i)hysical ])ain or inental 
anguish as a ivsult of any act or omission of this defend¬ 
ant in, upon or about the body or limbs of her the said 
])laintiff: that this defendant has no knowledge of any 
nu'dical. hosi)ital. surgical, or other treatments by others 
in u])on and towards the said plaintitf as she hath alleged; 
that this deb'udant inflicted no injury u])on said ])laintifT; 
that deftuidant has no knowledge of what amounts were ex- 
jxuided by plaintitf for hos])ital treatment, medical atten¬ 
tion and nui’sing and has no knowledge of her present 
physical condition. 
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That on or about the -Olh dav of Jamia 'v 1923 this de- 

^ * 

fendant was lawfully eiii^aj^od in the i)rac*tice of his pro¬ 
fession as a duly (jualitied and licensed practitioner of 
medicine in the District of ('olumhia,.specializing' in oste¬ 
opathy, and did then and there hold himself out as an 
osteopathic physician who possessed, and who would upon 
application exorcise that reasonable or average degree 

5 of learning and skill wliich is ordinarily possessed 
and exercised by osteopathic ])hysicians of ordinary 

and average learning and ability in the same locality in 
which he. the said defendant, practiced, to wif: in the Dis¬ 
trict of Columl)ia aforesaid; that on or about said 20th 
day of January 1022 ])laintiff api)lied to defendant for an 
exaniination and diagnosis and defendant then and there 
undertook and agreed with plaintiff tliat he did ])ossess 
and would exercise toward her that degree of learning and 
skill as aforesaid in such examination and diagnosis and 
that he would use his, the defendant’s best judgment in 
the api)lication of his skill and learning in any examination, 
diagnosis or treatment of the said plaintiff; that defend¬ 
ant did at all times refei'red to by y)laintiff possess and 
exercise toward plaintiff that reasonable or average degree 
of skill as aforesaid in the examination, diagnosis and 
treatment of her, the said plaintiff and did at all time 
use his. the defendant's best judgment in the application of 
his skill and learning in full performance of his undertak¬ 
ing and agreement as aforesaid; and the said i)laintiff did 
not suffer any mental or ])hysical pain or anguish, or ex¬ 
pend any moneys, or l)ecome injured, weakened, bruised 
or scarred by reason of any breach of legal duty on the 
l)art of him the said <h‘fendant oi- as a result of any failure 
on the ])art of him the said defendant to possess and ex¬ 
ercise proper skill and learning as aforesaid of failure to 
fully ])erform his undertaking with plaintiff as aforesaid 
in connection with any examination, diagnosis or treatment 
by the plaintiff' alleged to have been made, given or done 
by him the said defendant; and of this the said ]\ler- 

6 ton A. English puts himself upon the country. 

R. L. WlLLTAi^IS, 

P. B. MOREHOUSE, 

Attorneys for Defendant. 
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Xote of Isaue. 

Filed June 10. 1924. 

Alexander Wolf, Nathan (hiyton. Attorneys for PlaintitT. 
P. B. Morehouse, Attorney for Defendant. 

Notice of Trial. 


To P. B. Morehouse, 

Attornev for Defendant: 

Please take notice tliat the issues joined in this cause will 
be for trial at tlie next term of this court. 

ALEXANDER AVOLF, 
NATHAN PAYTON, 

/or Plaiiififf. 

Supreme Oourt of the District of ('olumbia. 

Monday, March 2", 11)2.1. 

Session resumed ])ursuant to adjournment, lu’esent, ])re- 
sidiii", Mr. Justice Stafford. 

At Law. 

No. 68842. 

Ro.sa (hvYTox. Plaintiff, 
vs. 

Miarrox A. Exglish, Defendant. 

At Law. 

No. 6884.8. 

Max Caytox, Plaintiff, 
vs. 

^Mertox a. Exgeisti, Defendant. 
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Comes now the parties hereto, in each of the fore- 
sroiii" entitled causes and ajjree that the same be 
consolidated for the purpose of trial before the same 
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jury. Tlicreupon comes a jury of good and lawful men of 
the District of ('olumbia, to-wit: Leandro J. Faiisceu, Ste¬ 
phen Healey, (leori^e A. Li])pert, (diaries B. Quarles, 
Joseph X. Todd, Austin ('. Walling', (\ (day Bayly, Kohert 
H. Studier, Lester II. Sands, James 0. Haley, AVilliam 
Park and Hale Pugh who are sworn in each cause to well 
and truly try the issues joined therein, and after the said 
causes are further heard in part, the Jury is rcs])itod until 
Thursday morning at ten o’clock. 

McmoramJa. 


March 10, 192.”).—Verdict for Defendant. 

March l.d, 192.”).—Motion for a new trial filed. 

Supreme Court of the District of Columhia. 

d’uesday, Sepfemhcr 7, 1920. 

Session resumed juirsuant to adjournment, .Mr. Justice 
Hitz jiresiding. 


Before Stafford, .1. 
(Xo. (;SS42.) 


ddie motion for a new trial lik'd in tiiis cause having 
heretofore l)(*en argiu'd and submitt(‘d to the Court, it is 
considered that sjiid motion he, and the same hereby is 
overruled, and judgmi'iit on vc'i'dict is ordered. 

M’herefore, it is consideri'd that jilaintiff take 
S nothing by this action, tliat d(‘f(‘udant go lu'iice 
without day, bi* for nothing held, and rc'cover of 
plaintiff his costs of defense, to be ta.xed by the (’lerk, and 
have execution thereof. 


Memoranda. 

Septemlx'i- 10, 192().—A])])eal noted by plaintiff and 
bond fixed at $100 or $.”)0 deposit. 

September 2."), 192G.—Undertaking on Appeal ($100) 
approved and filed. 
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Declaraf lui/. 

Filed *May 6, 1024. 

In the Supreme Court of tlie District of Columbia, 

Law. Xo. G884‘>. 

Max Cayton, Plaintiff, 


VS. 

.Merton A. Fnglish, Defendant. 

Tlie plaintitT, Max Cayton, su(>s llie defendant, Merton 
A. Encrlish for that: Whereas, heretofore, to-wit, on or 
a])out the 20th day of .January, 102.2, and for a Ions*; time 
prior thereto, the defendant was (Miuau-ed in ])ractice in 
tlie ('ity of Washinirton, District of ('olumbia. as a ])hysi- 
cian and osteojiath, and reju'esented himself and held him¬ 
self out to the public to be esjiecially skilh'd in the ])ractice 
of osteopathy; and for that on the day and year aforesaid 
Kosa C’ayton, who has lieini ever since, and was for 
9 a long time jirior thertOo, tin* wife of this jilaintiff, 
believing tbe said rejiresentation that tin* defendant 
was skilled as a practitioner of osteopathy to be true, and 
relying thereon, the said Kosa ('ayton aiijilieil to and em- 
])loyed the defendant to treat her for relief from headache 
and high blood ])ressure; and the defendant then and 
there acceyited said employment and undertook and agreed 
to treat the said Kosa ('ayton ])rofessionally. as aforesaid, 
in consideration of a reward to be ])aii.l to him by the said 
Kosa Cayton; by reason whereof it became and was the 
duty of the defendant to jirojicrly and skillfully give and 
render jiroper tn'atment to the said Kosa Cayton as afore¬ 
said. But iilaintiff says that tlu* defendant, notwithstand¬ 
ing his said duty in the jiremises, in the course of his said 
employment conducted himself in an unskillful and negli¬ 
gent manner in manipulating and adjusting the body and 
limbs of the said Kosa Cayton, wife of the ]ilaintitT as afore¬ 
said, and so unskillfully, negligently and carelessly treated 
the said Kosa Cayton and her limbs and legs as to cause a 
large mass to bulge forward about one inch below the 
greater trochanter of the left leg of the said Rosa Cayton, 
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viiich became and was exceedina,lv sore, tender and in- 
flammatorv; and bv his said nediffent treatment caused 
a diagonal rupture of the fascia lata, through Avhich muscle 
fibres protruded and bulged; 

Ii' consequence of which the said Kosa Cayton suffered 
great physical pain and mental anguish, and was confined 
to her bed, in her home, under medical trcatrriont for a pe¬ 
riod of to-wit three weeks; and thereafter, in her endeavor 
to be cured of the injuries inflicted upon her by the de¬ 
fendant, the said Rosa Cayton caused herself to be 
10 removed to the Washington Sanitarium and Hospi¬ 
tal, in the. ('ity of Takoma Park, State of Maryland, 
where she underwent daily treatments; and on to-wit the 
20th dav of Februarv, 102.'), the said Rosa Cavton under- 
went a serious surgical o])ei-atioii for the relief of her con¬ 
dition, lirought about by the negligent and unskillful treat¬ 
ment bv tlie defendant, and the said Rosa (^avton was 
compelled to remain in the said hospital, in bed, for treat¬ 
ment of the said injuries caused by the negligent, unskill¬ 
ful and careless treatment of the defendant, for a period 
of to-wit six weeks, and the said Rosa Cayton expended, 
in and about her endeavor to be cured of the said injuries 
caused by the defendant, the sum of to-wit One Thousand 
Dollars ($1,000.) for hospital treatment, medical attention 
and nursing, and the said Rosa ('‘ayton was prevented for 
a long period of time fi'om ])erforming her usual household 
duties; and was caused to suffer, is suffering, and will con¬ 
tinue to suffer, great ])hysical i)ain, and whereby her left 
leg has been, and will be, injured, weakened and per- 
manentlv bruised and scan-ed; wherebv the use of her said 
left leg has been and is permanently and greatly restricted, 
and hei‘ ability to walk has been and is ])ermanently and 
greatly im])aired, and whereby the general health of the 
said Rosa (’ayton has been impaired, weakened and ruined. 
And plaintiff has been compelled to lay out and expend 
large sums of money for the attention, treatment and care 
of his said wife Rosa Cayton; and for that by reason of the 
said injury so sustained and suffered by his said wife by 
reason of the negligent and careless treatment by the de¬ 
fendant, the plaintiff has been, and will ever continue to 
be, deprived of the services, society and; companion- 
H ship of his said wife, all to the damage of the plain¬ 
tiff in the sum of Ton Thousand Dollars ($10,000). 
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"Wherefore the plaintiff brings tliis suit and claims of the 
defendant Ten Thousand Dollars ($10,000.), besides costs. 

ALEXANDER WOLF, 
NATHAN CAYTON, 

Attorneys for Plaintiff. 

Plea of Merton A. English. 

Filed .May 31,1924. 


And th(‘ said Merton A. English, by P. R. Morehouse and 
Rol)(‘i-t L. IVilliams, his attorneys, comes and defends 
the wrong and injury, wlien, (S:c., and says that at no time 
did Rosa (’ayton, tlie wife of said ])laintiff apply to and 
(‘m])loy liim tin* said defendant to treat her, the said Rosa 
(’ayton for reliid’ from said headache and high blood pres¬ 
sure; that he did not accept any such emiiloyment and that 
lie did not undertake and agree to treat ])laintiff's said wife 
Iirofessionally in the manner and form as tlie said ])lain- 
liff hath liei'ein alleged: tliat it did not become and never 
was the duty of this defendant to jirojierly and skillfully 
give and render tri'atment to the plaintiff's said wife: that 
definidant did not conduct himself in an unskillful, careless 
and negligent maniu'r in manipulating and adjusting the 
liody and limbs of ])laintiff’s wife, and did not so unskill- 
fully iH'gligently and earelessly treat ])Iaintiff*s wife and 
tlie limbs and legs of ])laintiff‘'s wife as to cause a large 
mass to bulge forward about one inch below the greater 
troehanti'r of the left leg of plaintiff's wife, which 
12 (lid not beconu' and never was exceedingly sore, ten¬ 
der and inflammatorv liv reason of anv act or omis- 

• • • 

sion by this defendant in, ujion or towards ])laintiff's wile 
as ])laintiff hath alleged: and defendant did not by his 
negligent treatment cause a diagonal rupture or any ru)')- 
ture whatsoever of the fascia lata through which muscle 
fibre's ])rotruded and bulged: that ])laintiff's wife did not 
suffer any ])hysical ])ain or mental anguish as a result of 
any act or omission of this defendant in, upon or about the 
body or limbs, of her, the said plaintiff's wife; that this 
defendant has no knowledge of any medical, hospital, sur- 
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gical, or other treatmeuts by otliers in upon and towards 
the said plaintiff’s wife as plaintiff hath alleged; that this 
defendant inflicted no injury upon said plaintiff’s wife nor 
upon plaintiff; that defendant has no knowledge of what 
amounts were expended by plaintiff’s wife or by plaintiff 
for hospital treatment, medical attention and nursing and 
has no knowledge of the i)resent physical condition of plain¬ 
tiff’s wife. 

That on or about the 20th day of January 192.3 this de¬ 
fendant was lawfully engaged in tlie ])ractice of his profes¬ 
sion as a duly qualified and licensed practitioner of medicine 
in the District of ('oluml)ia, specializing in osteopathy, and 
did then and there hold himself out as an osteo])athic- ]>hy- 
sician who possessed, and who would upon application exer¬ 
cise that reasonalfie or average degree of learning and skill 
which is ordinarily {possessed and exercised by ()sleo])athic 
physicians of ordinary and average learning and ability in 
the same locality in which he, the said defendant practiced, 
to wit; in the District of (’olumbia aforesaid; that on or 


about said 2()th dav of .Januarv 1923, one Kosa (’av- 
13 ton alleged to be the wife of the ])laintiff herein ap¬ 
plied to defendant for an examination and diagnosis 
and defendant then and thei-e undertook and agreed with 
said Kosa (’ayton that he did ])ossess and would exercise 
toward lier that degree of learning and skill as aforesaid 
in such examination and diagnosis aiid that he would xise 
his, the defendant’s best judgment in the ayxplication of his 
skill and learning in any examination, diagnosis or treat¬ 
ment of the said Ko.sa (’ayton; that defendant did at all 
times referred to by ])laintiff ])ossess and (‘xercise toward 
I)laintiff that reasonable or avei'agc* dc'gree of skill as afore¬ 
said in the examination, diagnosis and treatment of her, the 
said Kosa (’ayton and did at all times use his^ the defend¬ 
ant's best judgment in the ap])lication of his skill and learn¬ 
ing in full performance of his undertaking and agreement 
as aforesaid; and the said plaintiff, nor the said Kosa 
(’ayton did not suffer any mental or physical pain or an¬ 
guish, nor expend any moiu'ys, nor become injured, weak¬ 
ened, bruised or scarred by reason of any breach of legal 
duty on the part of him the said defendant nor as a re¬ 
sult of any failure on the part of him the said defendant 
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to possess and e.xercise proper skill and learning as afore¬ 
said or failure to fully perform his undertaking with the 
said Kosa Cavton as aforesaid in connection with anv e.x- 
amination, diagnosis or treatment by the plaintiff alleged 
to have been made given or done by him the said defendant 
in ui)on or toward the said Rosa Cayton; that defendant at 
no time had any undertaking or agreement with plaintiff; 

that defendant lias no knowledge whether or not the 
14 said Rosa Cayton is the lawful wife of the said plain- 
tilT and has no knowledge whether or not the said 
plaintiff ever had or has ever been dejirived of the services, 
society and companionshij) of the said Roi^a Cayton; and of 
this the said .Merton A. English ]uits himself uiion the 
count rv. 

R. E. WILLIAMS, 

P. B. .MOREHOUSE, 
Attonici/s for DcfoKhiiif. 


Note of Issue. 

Filed June 19, 1024. 

*#«#••• 

Ale.xander Wolf, Xathan Cayton, Attorneys for PlaintilT. 
1\ B. Morehouse, Attorney for Defendant. 

Xoticc of Trial. 


To P. B. Morehouse, 

Attoriu'v for Defendant; 

Please take notice that the issues joined in this cause 
will lie for trial at the next term of this court. 

ALEXANDER WOLF, 
NATHAN CAYTON, 

Attorneys for Plaintiff. 

Memoranda. 


March 10, 1025.—Vi'rdict for defendant. 
March 10, 1025.—IMotion for a new trial filed. 
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15 Supreme Court of the District of Columbia. 

Tuesday, September 7, 1926. 

Session resumed pursuant to adjournment, Mr Justice 
Hitz presiding. 

* * # * * « • 

1 

Before Stafford, J. 

(No. 68843) 

The motion for a new trial filed in this Cause having 
heretofore been argued and submitted to the Court, it is 
considered that said motion be, and the same hereby is 
overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day, be for 
nothing held, and recover of ])laintiff his costs of defense, to 
be taxed by the Clerk, and have execution thereof. 


Memoranda. 

September 10, 1926.—A])peal noted by plaintiff and bond 
fixed at .$100 or $50 deposit. 

September 25, 1926.—Undertaking on appeal ($100) ap¬ 
proved and filed. 

Assignment of Errors. 

Piled November 17, 1926 


Como now the plaintiffs and assign the following errors 
as having been made bv the Court herein: 

1. In admitting in evidence, over plaintiffs’ objection, 

written statement of the defendant, dated January 
16 20, 1923, signed by him (Defendant’s Exhibit No. 1) 

as to which the defendant had theretofore already 
testified explicitly and fully. 

2. In refusing to grant plaintiffs’ prayer No. 4. 
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o. Ill refusilis; to _<;Taiit iilaiiitilTs' prayer No. G. 

4. Ill g-raiiliii.u' over objectioii and exception of plaintiffs, 
defendant*.'; prayer Xo. 'J. 

"). In urantinn", over plaintiffs' 
definidant's jirayer Xo. d. 

G. In .urantinii’, over jilainliffs* 
defendant's prayer Xo. 7. 

7. In urantinn', over plaintiffs* 
definidant's jirayer Xo. b. 

5. In .u'rantiii”-, over plaintilTs* 
defeiulant's jiraycr Xo. Id. 

b. In uraiitiiiii’, over ]»laintiffs' 
defeiulant's prayer Xo. 11. 

lU. In ovcrnilinii' ])laintiffs' motion for new trial. 

ALKXAXDKK WOLF, 
XATIIAX (’AVTOX, 

Attoriirijii for Plaintiffs. 


ol»j(‘ction and exception, 
objection and exc(“i)tion, 
objection and exception, 
objection and exception. 


objection and excejition, 


Service of a copy of the forcuoine: Assiifiiment of Frror.s 
is luTcbv acknowlcdu'cd. this 17tb ilav of Xovembt'r, IbllG. 

W B. .MOK’FdlorSF, 

Of Coiniscl for I)('friolanl. 





J)rs/f/Hattf/if (fj lici'nt'd. 
FiU'cl X()vc*nil)tM* 17, 


I'lie jilainliffs, liavinii' ju-rfccted an ap])eal IieriMii to 
the Court of .\p])cals of tin* District of Columbia, on the 
lloth day of Sciitember, lb2G. luMvby rcfpu'st the Clerk of 
tli(‘ Snprcim' Court of the District of Colnmliia, to i»rei)are, 
at the ex]ii‘ns(‘ of tin* jilainliffs, a transcrijit of the reconl 
on appeal, incliuliii'i' thc-rein the following: jiaiiers and jiro- 
ceedinn's; 

1. Declarations. 

2. Pleas. 

d. Xote of issue and notice of trial. 

4. Causes consolidated for trial. 

7). Verdicts of the Jury. 

G. Memo: .Motions for new trial tiled. 

7. IMemo: Motions for new trial overruled. 
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8. Appeals noted. , 

9. Bonds filed and approved. 

10. Bill of Exceptions. 

11. Assii>:nment of Errors. 

12. This designation of record. 

ALEXANDER WOLF, 
NATHAN CAYTON, 

Attorneys for Plaintiff. 


Service of a copy of the fore,e:on<? Designation of Record 
is hereby acknowledged, this 17th day of No.ember, 1926. 

P. B. MOREHOUSE, 

Of Counsel for Defendant. 

Mem orandum. 


November 24-, 1926.—Bill of Exceptions proposed. Notice 
and ack. service filed. 

18 Memorandum. 

January 15, 1927.—Order of ('ourt of Appeals extending 
time to January .'11, 1927, to file transcript of record, filed. 

Supreme (\)urt of the District of Columbia. 

Tuesdav, .Januarv 25, 1927. 

Session resumed pursuant to ad.iournm(‘nt, .Tustice 
Siddons pi’esiding. 

By .Justice Stafford. 


The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore sul)mitted 
herein, now hen^by orders the same made of record. 


19 Supreme Court of tlie District of Columbia. 


United St.ates ok America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suyireme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and 
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correct transcript of the record, according to directions of 
counsel herein tiled, co])y of which is made part of this 
transcript, in Xo, G8842 at Law wherein Rosa Cayton is 
IMaintiff and Merton A. Knglisli is Defendant and Xo. 68843 
at Law wherein i\Iax Layton is Plaintiff and Merton A. 
English is Defendant, as the same remain upon the files 
and of record in said Court. 

In testimony whereof, I hei-eunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of January, 1927. 

[Seal Sui)reme Court of the District of Columbia.] 

FRAXK E. CUXXIXGIIAM, 

Clerk. 

20 In the Su])reme Court of the District of Columbia. 

At Law. 

Xo. 68842. 

Rosa Cavtox, Plaintiff, 
vs. 

Mertox a. English, Defendant. 

At Law. 

Xo. 68843. 

Max Caytox, Plaintiff, 
vs. 

Mertox A. English, Defendant. 

To ^lessrs. P. B. ^lorehouse and 
R. L. Williams, 

Attornevs for Defendant: 

You will ])lease take notice that the within Bill of Ex¬ 
ceptions will lie called to the attention of and submitted to 
Mr. Justice StalYord on December 29th, 1926, at 10 o’clock 
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a. m., or as soon tlioreaflor as counsel can ho lieanl, for the 
I)urpose of haviiiir the same signed and sealed hy the court. 

ALEXAXDHK WOLF, 
XATIIAX (LVYTOX, 

Affor)ic!/s for Plaint iff 

Service of the foregoing notice and (*()))>• of said hill of 
exceptions is hereby acknowledged this 24th day of Xovem- 
her, 1926. 

POAl) B. MOKFIIOFSF, 

Of (U)iniscl for Dcfcitdaui. 

B. L. D. 

Submitted Doceml)er 29, 1926. 

JEXXIXGS BAILF.Y, 

Justice. 

21 In the Supreme Oourt of the District of Columbia. 

At Law. 

Xo. 68842. 

Rosa Caytox, Plaintiff, 
vs. 

Wertox a. Exgi.isu. Defendant. 

At Law. 

Xo. 6884.3. 

INIax Caytox, Plaintiff, 
vs. 

Wehtox a. Exgi.ish, Defendant. , 

BiU of Exceptions. 

Be it remembered that at the trial of this cause before Mr. 
.Justice Stafford and a jury, begun on the 2d day of March, 
192b, and concluded on the 10th day of iVrarch, 192.'), before 

2—4.b56o 
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the jury retiretl to coiisitler tlieir vcTiIiets, tlie said two 
al)ove-entitle(l causes liaviiie: heeii I)v oi-diu- of the C’ourt 
C'<jns()li(lati*(l Tor trial tin* saiil two ease's to l)e trieil lo^icotlior 
aiul sei)araU* verdicts taken in each case, the ))laiiititTs 
ol’fered as a witness, to maintain the issues on their part 
joined, Mrs. Rosa A. Cayton, who t(*stilied in sul)staiice as 
follows: 


That she is the wife of Max (’ayton, plaintiff in Law 
Cause Xo. ()SS4d: is 4S yeai*s old, and on danuai'v 20, 102o, 
was 4(i y(*ars old: had heeii marrieel twenty-ei.irht years; 
had live children, their a,u*es heinu’, eleven; as of January 
20, l!)2d, twenty-one; t weiily-t h I'ee; twentydive and twemty- 
se\'en : had iiex’ei* had anv trouhle with anv children 
22 at cliild hii'th: that she had li\'ed in W’ashin^irton for 
lwentydi\-e \'ears, and now I’esided at 204S Macomh 
Street; that the house has live stt*ps fi'em the street le\*el; 
that she had heeii iivinu* in that house foi* three yi*ars, and 
before that lime had li\'ed at 2120 11 Street, Xorthwest, 
which house also had a I'ew steps; that she had never sus- 
taini'd any accident or fall, or injury of any kind; had 
iiever had an\- trouble with hei* limbs; had never suffered 
any pains or injury of any kind to her limbs, uj) 1<» the time 
of the act complained of: ha<l pi'eviously suffert'd from 
hiich blood prt‘ssui‘e and headaches for several \a*ars; had 
pi*e\iously bt'cn at the Washington Sanitarium Hospital 
at Takoma Hai'k for hit'll blood pi’essure al»out three yeai’s 
before she was Irealt'd liy Hr. Knulish: that slie was lu'ver 
treatt'd by anybody \\>r any other diseases or ailments than 
hiirh i»lood ju'essui'e and headaches; that she knows Dr. 
Imi.irlish, the defendant, t hat she \ i si ted him for the i)ur])oses 
of diauuiosis and treatment, ha\'inu* been recommended to 
him by Majoi* Hoston. who in turn was recommimdetl by a 
neiirhboi* l>y the name of M i*s. Lein'li; that she t(»ld thi‘ Major 
that Mrs. Lee(*h i‘ei'ommende<l hei* to iro to him on account 
of her hit'll bloiul pressui'e; that there was nothin,sc wrouii: 
with her: tliat he did not treat liei* in any way, l)Ut told lier 
to (*ome the next lime and he W(»uld i^ive lier a diet list; 
that later on her sei'ond visit he e:ave liei- a di(d list and also 
a card, and itiade an aj^pointment with Dr. En^irlish, so Dr. 
EuLrlisli ('ould examine her and irive her a treatment for 
liiu’h blood ]>i-essure and lieada(*he: that slu‘ only made two 
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visits to ^la.jor Poston; lliat lio did not examine lier. Wit¬ 
ness ideiititied the card that Major Poston ,”:ave lier and 
the diet list wliicli lie !j:ave her; the eanlwas reeeived 
2.‘> in evidmiee without ohjeetion only for the jinrpose 
of showing that an eiiijaireinent was made with Dr. 
Miiirlish, and mark(‘d jilaintiff's Mxhiliit Xo. 1, and read to 
th(‘ jui'v. That she went to s(‘e Dr. Kn.irlish at an earlier 
date than set hv tlie cai'd heeause she* suffered a a:reat deal 
with hiirh blood jirc'ssnia* and mostly headaehes, and she 
thon.n'ht she would earlier; that Major Poston ehan.y'ed 
the date on her second visit to the 2()th; that slu* ,<xot the 
card on hei' first visit; that she h'ft lu'r lionu* a few minntes 
l)ast nine; that her son Harry took her in a,closed auto¬ 
mobile; that she walked down from her house to yet into 
the car herself; that Di-. Knylish's ofTice is in the ('oloi’ado 
Buildiny on the fifth flooi-; that she nu‘t him in tlu' elevator, 
and he looked at her and said “1 pi'esunie you are .Mrs. 
('ayton,” and that she said “Yes, 1 am Mrs. Payton, I 
.su])])ose you ai'e Di-. Knylish?"; and that he said “Yes, all 
riyht, come riyht to my oflice.''; that she wcuit into tlie office 
with hei’ son and that th(‘re was no one in the office exce])t 
the tlna‘(“ of them, the stenoyi'a))h('r oi' the nurse; 

“Q. (lo ahead. .\. .\in! Di-. Mnylish asked nu‘: ‘What 
is th(‘ ti'oubh'' and 1 told him ‘luaidaclu* and liiyh blood 
])ressur(“' and lu' said ‘.\11 riyht, 1 will cur(“ that. I can cure 
you.' He asked mc' to ste]) into th(‘ next room,, 1 uiidia'ssed 
myself and ])ut a kimona on and he told me to lay down on 
the bench.” 

That the nurse* handt'd her tin* kimona: that her son 
Harrv had left tin* oflice inmu‘di;ifelv. and sai<l he* would 
call for h(‘i': that she yot the kimona on and was in a room; 
:ind fhat the defendant said: 

“Q. Yes? .\. .After T had the kimona on. Dr. 
24 Mnylish took my hiyh—my blood pressure. 

Q. Did you have any convei-sation with him liefore 
he took your blood jeressui'e? A. Yes, he asked me* what 
the* trouble was and 1 told him 1 had hiyh blood ])i‘essni'e 
and teri-ibh* headaches. I had a te'i'ribic headache that 
morniny. He said ‘.Ml riyht. 1 can cure that, all I'iyht.’ 
He said ‘T can cure you.’ I sai<l ‘.Ml riyht. Dr. lanylisb.,’ 
and after tluit I undia'ssed and had a kimona on and the 
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nui’Se stepped out to the next room and he said ‘Lie down 
on tlie heiieh.’ 

Q. Hc‘ had taken yonr blood ])i'essni‘(‘? A. Yes, lie had 
taken iny blood pi'essniA*. I said: ‘Is it very luirh. Doctor?' 
“Yes,' he said. ‘Oh. yes. it is very hi_<i-h. It is'—-he said 
over 200. lu* told me how mnch but 1 do not rememlier. it 
was over 200, and he said ‘All rieht. Mrs. (’ayton, lie down 
and 1 will nive yon a treatment.' I laid down on tin* liench 
and 1 k‘ treateil me. he started to eive me the treatment. 

tj. (!ntt“i-])osine'.) -Inst rii^ht there. After he took the 
blood jiressnrc. did he make any physical examination of 
yonr heart or any part of yonr body ! A. Xo, sir. 

(^. Did he ask yon any (inestioiis .’ A. Xo, sir. 

(,). Did ho ask yon any iinestions as to yoni’ lunirt. or 
InntT'^. or as to whother yon weri* on a diet or what the diet 
consisted of. oi' i]nostions u'eiierally as to yonr health con¬ 
dition? A. Xo, sir. 

Well, he told yon to lie down? .\. .\nd I laid down 
on the bench and he starteil to eive me the treatment. He 
ail.jnsted my spine and neck, my head, my spine and back 
and 111 * said ‘'rnrn around. .Mrs. Caytoii.' and 1 turned 
around on my riydit side, not exactly on my ri,<rht side, but 
halfway, and he started to work on my h‘ft leir. After 
a few minutes workiiiir on my h*ft leir I started to 
scream - 

2.') (^). (Interposinii’.) What do yon m(‘an liy ‘woi'k- 

inir on yonr lee:"? A. He jnst jmlh'd it and twisted 
it. ])nlled and twistiM and imlled and twisti'd. and 1 started 
to scream and he said ‘'That is all i'i,e,'hl. .Mrs. ('ayton. yon 
are not accustomed to this treatment.' and I asked him to 
turn me loose. Init he held his knee*, he had his kiun*. his 
left knei' in my riylit kiun* and 1 could not movi* my ri,e;lit 
knee, and In* k(‘])t on workinn' until 1 sci-eamed and 
screanu'd. I was screamin,<r all tlu' time, and I said ‘Doctoi-, 
yon ai'e hni-tinu' me.' and 1 k‘ said. ‘That is all ri^'ht. I will 
finish irivine- yoti the treatment.' and when he was throuijh 
liivinn’ me the treatmmit he said ‘1 will yive yon a ti’eat- 
ment on the other leu' and 1 said ‘Xo. thank von. von have 
done' ('nonuh.' Th<‘n I was not able* to 'd* ^ cried 

all the time. I cried ten-i])ly. and he helped me off the 

bench atid tlie nurse or the stemourapher, T do not remem¬ 
ber. but when she came in. she found me cryiiyu, and she 
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helped me get in the next room. I jnit my clothes on and 
I was crying all the time and she helped me ont to the re- 
ception hall and then my son came in. 

Q. Xow, just go ahead. A. I did not see Dr. Mnglish any 
more since 1 came across to this chair, neitlun- did T sec 
^lajor Poston. Then, while I was sitting down on the 
chair, and ciwing, 1 asked the stenogra])hei' oi’ this hook- 
keeiiei', whoever it was, how much 1 owed for the visit, and 
she said $o. ] could not get to the table* to ])ay the $5 and 

she came to my chair where 1 was sitting down and got the 
$5 and gave me a recei))t. 1 still was crying, and mean¬ 
time mv son Ilai-rv came and lu* was astonished to tind me 
♦ • 

in that condition and he said: ‘What is the matle'r, mama?’ 

And 1 said ‘1 am terinbly sick, take me home.’ He 
26 almost dragged me on his back to the elevator and 
he had an awful time ])ntting me in the machine, and 
took me home, and I was crying all the way to the home, and 
my son Albert was home, and both sons carried me in and 
laid me down in bed. 

Q. You say you could not get up. Ilow did you g('t up 
from the place wlu'i'e you wen* lying down ? Ih* h(*lp(*d 
me. 

Q. In what way? A. Il(* told me to ‘])ut your hand 
around my neck and 1 will help yon.’ He hel])ed me. I did 
not see him anv more. 

Q. After you scn*amed, did lu* stoj) and make any ex¬ 
amination or ask von what caused vou to ci-v out ? -\. Xo, 

• • • ' 

he did not sto]). 

Q. What kind of a pain did you fe(*l while he was manij)- 

ulating you or putting your legs in the- A. (Inter- 

])osing.) It felt liki* souk* l(‘ai'ing in my leg, liki* something 
got loose. 

(^. Shar))? .\. V(*ry shar]). all at once it cann*'on m(‘, not 
at the beginning of tin* tr(*atment. but whih* he was giving 
it to me. 

Q. I would lik(* to hav(* you demonsti-ale just what the 
tr(*atment was you i'ec<“ived. Would you mind d(*moustrat 
ing on Hr. Dayton? Will you illustrate to his Honor and 
the jury just how tlu* doctor manijiulated you w-ile you 
were lying down? Hr, Cayton can sit on one of the 
chairs.”; 
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’That a i)ciK*h was hi-oui^lil into Tiie presence of the jury, 
wli<‘i‘enpon witn(‘ss (hnnonsti*at(*(l tlu‘ tr(‘atm(‘nt slu* n*- 
c(‘iv(‘(l from the (h-ftaidant, sayini;' “First, 1 was staiulin,^,*, 

a!i<l then I laid down on niv stomach and In^ worked on mv 

• • 

hac'k." “1 was lyimr <>n my ri.irhl side. He ])ut Ids knee, 
liis l(‘ft kne(*, on my rii 4 *ht km*(^ and lie slart(‘d to ])ull it 
and pnll it and work it in all kinds of ways. In tln^ 
1^7 h(‘^-innimi’ it did not hurt nu* and tlum a certain ]>ull 
h(‘ .i:'avt‘ this way (indicatinir), tliis way, then I stalled 
to scrt\am. I startl'd to scrt'ain and startl'd to cry and said: 
‘Von ar(‘ hui*tini:- nn' Doctor l*hi,u-lish, turn nu' loosi^' and 
h(' Would not tnim me loose'." Witness indi(*ated on lit'r 
son's h'U' on what ])art of tlu' she* fe'lt tin* liroakin^* 
loose*, sax'inu*, “Iiiirht in thi*re* (indicatinir), wluM’e* I was 
ope'rated." “ IJiirlit on that sjiot (indicat in,ir). There is 

whei'e I f(*lt some!hiim* hre'ak loose and 1 start( mI to 
scream." 'That the ln'iich slu' was lyiiii;' on was a ve'ry low 
lu'in-h not wo{Kh‘n, sin* didn't n*meml)t*r wlu'tlu'r or not 
it was upholst(‘i*('d hut thinks it was leathe'r. and that sin* 
could not tell the' ('xae't lu'iu'ht of it : that wIh'II she* ,u‘ot home 
her son I lan*\' called her son Albert, and that both In*!* son'< 
eairrie'd her in: that sin* could not ])nt he*!' h'ft h'U’, In'r h'fl 
foot to the' uToniid; that tin* did’endant's office door is not 
far, a few ste'ps, fi*om the* ele\*atoi': that she had ln'r arTiis 
around liei* son and In* almost carri(*<l lu*r into the 
elevator: that afte'i* sin* u'ot honu* In*!* sons Albert an! 
Harry hel]u*d disi'obe In*!* and i)Ut ln*r in b(*d riu'ht away; 
tiled sl'o did met indien* In'i* eondilion at tin* time* sin* e:ot 


horn-: that s!n* had ne\'ei* had any marks of any kind on anv 
part of her bddv; that sin* in‘vt*r Inn! any bnlu’e* (»f !lesh 
on eitinn* in*r riaht h*u', or tliie-h or hip: that sin* never had 
any pains in the h‘,u’: that be*fore* tin* tre*alm(*nt sin* in*V(‘r 
had seiatica: that sin* elid not notice* afle*r sin* was ])nt to 
be*d that elay he*!* u'e'iie'ral e*ondition as to whe*tln*r she* Innl 
any lump or llesh i)rot rudinu*: tliat she was too sick, she 
was awful siek that day: that she* first noticeel it wlien 
Doe'tor < h\e*ns <*ame to her house*: that it was the* same* elay: 
that he*r son Albe'id (adle'd Doctor F>n,u-lish first ; that Dex'tor 
<)we*ns eaime the* same* elay she* took the* tre*atme*nt: that it 
must Inu'e* be*(*n be*twe*(*n four and five*: that she* lead se*e‘n 
Doctor Fn^Tish in the me)rnin.ir between lialf-])ast nine and 
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that slu‘ (Iocs not rcincinlx'r wiia.t tinio she j^ot 
->S lionie: that slu' went I'iiilit home after the treatment; 

tliat her son tel(‘])lion(';! to Doetoi’ Kne'Iish just as 
soon as tlu'y ^-ot home: that she did not notice tin' ))rotrnd- 
in.U' of the llesli until Doctor Owens camc' and ash'.'d Incr 
what t!i(' matt('r was, and she told liim sin* had a ti’c.atmt'nt 
tliat moimiiiir at Doctor Hm^lish's onic(', and was taken very 
sick while he was L;-i\inn- In'r tlu' treatment, and he look('d 
at it and discovered the him]), which was as; laru'e as a 
H'oose eu;;-. Witness indicated on her left side ah.ont wln've 
it was, and that it was the same s])ot wln'in* she felt the 
sudden i)ain, and the same s])o1 where' sin' was oin'ratc'd 
on snl)s('(in('ntly: that she was at home not (luitedhree weeks 
hefoi-i' sh(' wc'iit to tin' sanitarium: that slu' was not out and 
about durine: tin' time' that she was at home a:nd that she 
was in hc'd: that she was confun'd to Ix'd tin' whole time and 
could do nothine: around the house': that sin* was v('ry sick 
and had t('rril)k' ])ain: se'Ve're' i)ain in In'r l(',u':dhat it was 
not tiiirh blood pia'ssurc': that slu' fore:ot all about In'r hi,e:h 
blood ])r('ssur(' at that linn': that In'r nu'als wt'i'e served in 
her bed on a tray: that sin' usc'd a bc'd |):in at times: that 
her sons carrii'd her into tin' bathroom once or twice' durin,;? 
lh(' time she was at home' to take' a bath: that she' did not 
slee]) we'll and was takinir me'dicine' all the' time': that her 
sons and husband took cai'e' of In'r at ni,e:hls: that she* went 
to the hos))ital for tre*atnn'nt afte'r that on the* i'e*comme*nda- 
tion of Doctor .\nk(*i', whom sin* also had diirijm: the time 
she was sick: that sin* saw Doctor Shands alsO: that she 
kiie'w Doctoi- Shands be'fore*, and that llie'y calh'd Doctor 
Shands and In* could not conn*, bnl said: “If ybu brine; the 
patient ov(*i- to my ofllce' I will wait for you."’ 

Von we'iit to Doctoi' Shands' oflice'.’ A. So. 
2!I the'y wi'aiipe'd me* in a wra]) or a blanke't an<t carrie'd 
me* down, my two sons, Harry and .Mbe'rt, pul me* in 
a machine', took me* down to Doctor Shands* and Doctor 
Shands made* an e'xamiuation and he* told my sous to rush 
me* I'ieht to the* Fmi(*re'('ncy Ilosiiital. that 1 wa;s ve'ry sick, 
and In* was e-oine' to s(*(* me* tin* in'Xt morning', but 1 did not 
want to u'o to Fme'ree'ucy Hospital.'* 

That she* went to tin* 'Washinu'ton Sanitarium wlu're she 
had bee*]] before, at Takoma Park, and was ree'eived by 
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Doctoi’ Kress, Doctor Williams an 1 a nurse; that she was 
e.xainined and i)ut to bed, and was there about ten days, or 
eleven, I)et'ore I)eiii,ir operated on; that she was operated on 
bv Doctor .Miller, who had been out of the countrv and had 
just retui-ned from ('hina; that she irave Doctor ^liller a 
history of what had occurred to her, and that she was there 
about five oi- si.x weeks after the operation, beinj? at the 
hos])ital al1o,;rethei’ about two months; that the memi)ers 
of her family visited hei' while she was there; that every 
dav some meml)er of the* familv was with her all the time; 

m « 

tliat she had a day nurse and a nii;ht nurse; that when she 
rtdiinu'd home slu' still I'emained in bed and was not able 
to do hei- honsewoi'k; that she was still sick and went two 
or thi’ee times a week for treatments; that before the opera¬ 
tion she had teri'ible ])ain, and after the operation she was 
.also veiy sick; that afti'r the o])eration she went to the 
hospital sometimes tliree times a week, some weeks twice 
a week. later in the summer she went oidv once a week for 
tiaaitmeiit; th.at tins continued a couple of months; that 
summer was over and uoiu- before she was able to get out 
.and w.alk ai-ouiid; that she does not feel as strong in her 
linilis as Ixd'ore, and snffei's xau’y much discomfort; that 
lu-r leg laanaim-d weak from the oiieration and she 
;ii) was not able to walk as well as she did before the 
oi)i‘ration; that on eha-tion night she went to see the 
(‘lection with her husband and one of her sons; that she 
w.as at P(‘iiiisylvania .Vvemu* right in front of the Dost 
Dnilding. tlie District Ihiilding, and all at once her leg got 
so we.ak .and as she was about to go to the machine, and just 
as she turned .around her leg was weak and she found her¬ 
self on the ground: that she fell on her leg: that her son 
rushed her to the Hmei'geiiey Hospital, and then brought 
lu'i- honu'. and she was awfully sick and at one o'clock at 
night thev c;dh‘d for Doctoi’ llarrv S. Lewis, and he has 
been ti’eating he)' (“vei' since: that she liad gone to him be- 
foi'e with hei' leg when he)' h‘g w;)s ti'oubling hei' all the time 
since she was opei'ated on : that she does not remember what 
she first went to see Dr. Lewis for: that she went to see Doc¬ 
tor Lewis beoinse her leg Inid been troubling her, and that 
he gave lu'r medicine and told her to have the electric pad on 
her hi]) evei'y night; that before she sent for the first doctor, 
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Doctor Owens she did luithiii”:; that she has pains now from 
her knee up to lier hip; tliat when Doctor Poston suj^gested 
Doctor Eniilish he told witness he was an osteopath; that she 
had never l)een to an osteopath before and knew nothing 
of tlieir treatment or metliod of treatment; that slie does 
not feel good now; that she still has high blood 
pressure; that her leg always bothers her; that 

it is weak; that sh(‘ cannot walk verv well; cannot Avalk 
up the steps, especially the st('j)s come very hard; that she 
can not walk any distance, not very much, not very well; 
that she slept better befoi’c the treatment by tlie defendant, 
and does not sleep W(‘ll now. because she always has to 
have the hot watei' bottle or the electric pad; that she puts 
them right on the place where she was operated; that as 
a result the bulge of flesh was removed, but there is a big 
hole in her leg, (juit(‘ a very large hole; that it has 
dl healed up; that there is a covering of a very tender 
skin thei'c, and instead of bulging out she has a hole 
in her leg. 

On ci-oss-(‘xamination, witness testified that she does not 
remembiM’ the tinu* and date when she first considted 
.Major Poston, that the first time she saw .Major Poston may 
have been a week befoi'e she saw the defendant but she does 
not know; that she saw Major Poston a second time before 
sh(> saw Doctor English; that she cannot remember the 
dates e.xactly, but she thinks it was the next day after her 
second visit to Major Poston; that when she; first called 
on .Majoi' Poston she had no diilicnlty with her left leg, and 
that she called on him simj)ly for ti’eatment for high blood 
])i-essure; that the high blood ])ressure cause pain in her 
head; that she had headaches and made her dizzy, and no 
])ains in any other ])ortion of her body; that she never told 
anybody that she had ])ains anywhere else; that when she 
went to the Coloi'ado Building she met Doctor English at the 
elevatoi-; that befoiv meeting him she had already been in 
his office that morning; that the stenographer, whoever it 
was, said that he was not in, and witness answered: “Well, 
we will call later,” and that as they wei'e going out they 
met him; that she does not remember whether it was on the 
fifth floor or as they wei-e coming down, but they went back 
to Doctor English’s office and she remembers that well, her 



2G 


CAVTOX VS. MK!:TOX A. ENGLISH. 


son Harry, Doctor Knji'lisli and lit *s(‘lt‘ \V(‘nt into the ofiicc, 
hut slu* (lo(»s not r(*nu‘inl)i‘r wln^tlun' lliey met him at the 
fiftii floo]' as tlie (‘h‘Valor stoppl'd, or as tlii'y wmit down; 
tliat sh(' and h(*r son went to thi' Colorado Building, wimt 
up in tiu' hiiildine.*, ^jjTot otT at the flooi' wIkmh' Doctor Hnirlisli 
lias liis ofliiH', and walki'd down to Ids offi(H\ and liad a con¬ 
versation witli th(' cl(*rk; that tlu' a])pointnu‘nt was for 
niiK' tldi'ty and tlial slie was somewhat lat(‘ for the 
-)2 a])i)oinlnu‘nt it must liavc* Ix'en about 10 o'clock, and 
th(‘ ('lerk so ad\'ised Ikm’, and said slu* did not know 
will'll Doi'lor Kntrlish would be in, and witness said “We 
will ('all latt'T," and walked out, and th(*n mi't tlu* doi'tor 
at tin* ('h'vator, eith(*r as tlu' doctor was st('])pin,u* off the 
('levator, or whi'ii tlu'v ^'ot to tlu' tirst floor; that slu* really 
do(‘s lu^t reiiu'mlx'r that; that slu* n'turned with liim and 
h(*r son ix'turiu'd also, and lu'i* son W(‘nt in with lu*r, and all 
thri'i* of llu'm walked into tlu* ri'ci'ption i'o(»m, and lu'r son 
let*t imnu'diali'ly: that iu* did not stay foi’ a minut(*; that 
slu* was tlu* only pati(*nt iu Doctor Faiu’lish's oflic'e; that a 
nurse or tlu* s(*('retary was there: only that oiu* lady: that 
(lui'iuL^ tlu* <'oui'S(* of tlu* tr(*atnie!it slu* scr(*anu*d; that she 


cried out loud and said “Doctor Knirbsh sto]) .Lri\‘in.u’ nu' the 
tr(*atm('nt. 1 am v(*rv sit'k. Von aix* hurtinu' uu'." That 


lu* said, “You art* not ac'cuslouu'd to tlu*s(' tr(*atm(*nts." 
That slu' ('iT'd out until lu* was throuirh: that slu* ('ri(*d all 
th(* tiuK* slu* was in the onic(* until lu* ,u‘ot throu.irli, and until 

thev irot homt*: that tlu* first tinu* slu* scix'anu'd out slu* 

• < 


said, “(Mi, you art* hurtiim* nu*." d'hal slu* s(M‘(*am(*d 
many tinu's: that tlu* jiaiii was so st'Vt'iH* that she ci*i(*d all 
tlu* linu*; that tlu* nurst* did not conu* into tlu* room during* 
all that tinu* that slu* was und('i*,iroinn' this s('Ver(* pain; that 
tlu* nursi* (*am(‘ into tlu* room aft(*i' iht' (h*ft*ndant was 
throu.u’h .e.‘ivin.u* lu'r tlu* Irt'atnu'iit, not bt'fort*: that no oiu* 
was in tlu* room ('Xct*])t Doctor Faiu'lish and tlu* witness 
wlu*n lu* i 4 'av(‘ lu*r tlu* trt'alnu'iit: that slu* said, “Do('tor 
Fn.irlish, 1 am not able to u*(*t ii])." TT(* said “All riirht, ])ut 
your hand around my n(*ck." 'That slu* pui hov hand on 
tlu* Doi'tor's neck and lu* lu*lp(*d lu'r to ^(*t u]) from the 
tabh*, and tlu*n tlu* nurs(* ('anu* in: that slu* thinks Doctor 
Fnu'lish s(*nt lu'r in; slu* d(u*s not know: she did not 
83 call her; that witiu'ss did not 1u‘ar him call for her; 
that she supposed he sent her in to help her dress; 


ROSA CAYTOX VS. .M liRTOX A. ENGLISH. 


27 


that lie* stopped out and t-ie nurse eame hi; that she helped 
her to get to the next room which was only a couple of 
ste])s away, and helped lier dress, and that she was crying 
all the time and c-omplaining of suffering ])ain, and after 
the treatment she said: “1 am awful sick, ddie Doctor 
hurt my leg.” That this was while she was in the room, 
while the nurse was assisting to dress her; that she paid 
for that visit, $r).t)(); that sIk* was not able to get it, or get 
uj) from lu'r chair, or to walk to the desk to hand the woman 
the Jr').00, and asked lu>r would she ])leas(‘ ste]) over to her 
and rec(‘iv(‘ the .'fb.OO; that the chair she was sitting in was 
l)rol)al)ly three feet from tin* d(‘sk, a|)])roximately; that 
her son was not there at the tiim*; that she waited until 
hei‘ son came, maylu* three minutes, iiot over five; that she 
was crying all the tirni'; that slu* was very nervous and 
very sick: that the (hd'endant did not come into the reception 
I’oom at all while* she was thei’e; that sin* did not see him 
at all: that no other jeatients cann* into the rece])tion room 
and thei'e was no one* tlu'i’e* exco])! tin* clerk and herself; 
that h(‘r son Harry came* in anel assiste*el h(*i‘ tee leave: that 
she* ceenlel met walk witheeiit his assistance*; that he came 
inte) the* i-e'e-eptieeii reeeem anel walke*el te) where she was sit¬ 
ting, anel he‘l))e*el he*r jeass eent anel eleewn te) the e-levator and 
ele)wn te) the* mae'hine*: that she* e-euilel ne)t te'll a])i)i'oximately 
what time* it was that she: ]e*ft l)e)e*te)i* Knglislrs office; that 
she* ge)t henne* about e*le*ve*n, eer maybe a fe*w minutes after 
e*le*ve*n oi' I)e“fe)i'e*; that she* e*an ne)t reme“mbe*r; that she wont 
elire*ctly fi'e)m the* ('e)le)]-aelo Huileliug te) hei' homo and was 
])Ut in be*el whe*n she* ge)t home*: that h(*r seen calle*el up Doctor 
Knglisli the* same* elay, but that she eleees not remem- 
.■!4 be*i- the* houl"; that she* ele)e*s neet kne)W who answered 
the* ])he)ne*, but anyway they saiel De)ctor English was 
busy anel ceeuld iK>t e-eeine*. anel he* was ge)ing to se*nd another 
eloe*te)r: that De)e‘te)r English was ne)t e*alleel anv more, onlv 
e)nce, anel that was the* elay that she we*nt fi'omdiis office to 
he*r home*, anel that she* hael ne) e)the*r treatment than this 
eeiie* tre*atme*nt that she ele*se*ribe*el: that that is all that she 
hael at Deecteer English's eeflice, one* tre*atme*nt ; that when 
she* ele*me)nstrate*el the* tre*alme*nt that Doctor English gave 
he*r, she eliel not deme)nsli-ate the* wheele of the treatment, 
only part eef the tivatment: that he* gave her other treat- 
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ment; lliat ho worked on lier nock, her lioacl and her spine 
that slio was lyin.ir down and lu‘ worked on her nook, am 
from my nock clear down to the bottom, and wlion lie wa- 
throuirh ad.justinsr my spine lie said •*Tnrn around.” An* 
that she tnriH'd around and tlien it was that tlie othei' treat¬ 
ment was administered to her; tliat durintr the treatment 
she liad demonsti'ated to her s])ine and her neck slie was 
lyinir on her stomach fac(“ down on the table: that when 
thev failed to I’each Doctor Hnalish after thev retui'iied 
lionu* they ealled Hoetor Loiraii Owcmis; tliat lie was called 
the same dav in the afternoon: that she was verv sick 
herself and did not call the j)hysician herself; that he re¬ 
sponded ai)out four o'clock tlu* sanu* day: that she saw no 
other docloi' between the timi* she saw Doctor En,a:lish and 
the tinn* she saw Doctf)r Owens; that she was treated by 
Doctoi’ Ank(‘rs: that it was a couple or three days aftei’ 
tin* treatment at Doctor Kinrlish’s oOici'. and had already 
consulted Doctor Owens by that time; that before that she 
had Doctor Jeffi'ies; that the first oiu‘ was Doctoj’ Owens 
was called the sann* day that thi‘y called and failed to ,<;et 
Doctor Hn.irlish: that the next oiu* was Doctor .J(‘ffries, the 
family ])hysician: that she uot sick on Satui'day, and 
it must havi* Ix'en Monday or 'I’lK'sday when they 
called Doctoi" .It‘ffi'i('s; that a ilay or two later Doctor 
,\nkers was calh'd: that she I’cally cannot ri‘m(“ml)er dates 

exactlv. slu* was vei’v sick and cannot remi'inber it: that 

• • 

Doctoi' Kandolph was also called; that she does not know 
the dates; that Doctor K’andolph did not treat her. and that. 
In* looked at hei' let;- and Doctor Owens was there: that she 
does not ivmembc'r whether it was a dav or two davs after 
l)o<'t()r Aiik(M*s had (*al!(‘d iH^fort^ Doctor Randolpli (‘nnii*: 
that Doctor Aiik(M*s canK* scv(*ral tinu‘s and was the last 
physician lu^sidcs Do(*tor Owtnis; that she* do(*s not rcmcm- 

h(M’ whctluM- l)o(*tor Ank(*rs visitt'd Ino' on su(*ccodiiiu* davs, 

* 

or at intervals bi'tween visits; that she went to the Wash- 
inerton Sanitarium on advice of Doctor Anki'rs; that he 
,c:ave that advice on tin* last visit lu* madi*. and she went 
to tin* Sanitarium tlu* n(*xt day: that Doctor Ankers was 
in her house* tin* last time* on 'Wednesday, and on Thurs¬ 
day she went to tlu* Sanitarium: that it was in the early 
part of February that she went to the Sanitarium: that 
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she does not remember wliether it was the first or second 
week in Fe])ruai'v, and was there about ten or eleven davs 
before she was operated on; that she does not remember 
the date of the operation; tliat when she arrived at the 
Sanitarium she was met by Doctor Kress; that she had 
known Doctor Kress before, and laid formed his acquaint¬ 
ance when slie was in the hospital or sanitarium about two 
years before; that he was not her physician at that time; 
that she had only met him, that Doctor iMiller was; that 
she had suffered some liif'h blood ju'essure fOr some years 
l)efore she consulted .Major Poston, and from him she went 
to Doctor Kn.elish; that she sufteri'd paiii, dizziness in her 
head, and they called their family i)hysician. Doctor 
'M‘) Jelfries, and he discovered that she had very high 
blood j)ressure: that that was before she went to the 
sanitarium the first time; that she went there for high blood 
pressure and for a rest; that she had attacks of dizziness 
when she was mostly nj) on her feet; tliat Doctor Jeffries 
gave her some meilicine to relieve them; that she took the 
medicine; that she hartlly ever stop))e(l work; tliat she did 
her cooking and household work herself, and very seldom 
did she lie down and rest up; that sometimes she would 
read the jiaper and rest iij); that she had not yet been in 
bed on account of her high blood pressure; that when she 
had the attacks of dizziness, she was not so very ill that 
she would have to sto|» working; that sometimes she would 
sit down and ri*st; that sometinu's slu* jirobably would lie 
down and take a na]) in the daytime. When asked whether 
Doctor Knglish in his examination of her made no inquiry 
as to her lungs or lung action, or her heart, or asked her no 
<luestion about her condition, witiu'ss answered that he only 
took her blood pressure: that lu* did that by bringing the 
clock around her arm with a kind of bandage, and that 
that was the only thing he did besides this treatment she 
described, and that he asked how long siie had headaches 
and high blood ju-essure and that he promised to cure her; 
and h(‘ said he could cure her, and that is all that Doctor 
English ask(‘d her, and all the treatment he gave her. 
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Tlic“ j)laiiitit’fs 1’urtlit‘i’ to maintain tlu* issiu's on tlieir 
])ait joined offered as a wiiness Doctor William C. Fowler, 
who testifu'd in sulislaiiee as follows: 

Tliat he is tlu* Health Ullieer of the Distriet of Columhia, 
and came in response to a sul)pteiia diiees teeiini asking; 

him to pi'oduee the law or reiculations I'elatinu,' to 
37 the praetiee of medieiiu* in tlu* Distriet of Columiiia, 
and the laws and rc*,i;-ulations relatinj;- to the praetiee 
of osti*opathy in the Distriet of ('(dumhia, ete; that he 
has the Act relating- to the i)raetiee of medieiiu* in the 
Distriet of ('olunkl)ia: that theia* is no Act relating;' to the 
l»raetiee of osti*opathy in tlu* Distriet of (.'olumhia; that 
tlu* Aet is dati*d dune 3rd, ishti; tliat lu* has not sei*n tlu* 
Act of ('on,u’i\‘ss of .May 3.3, IhlS, nor the 40th Statutes at 
Lar.ne, pane •'idO: that lu* is familial’ with the Aet of .May 
33, lOlS, relatin.ir to ehiropod/7y or podiatry in the Dis¬ 
triet of Columhia; that (*.\aniinatioiis arc* lu*ld in the Dis¬ 
triet of (’olunil)ia for admission of rt*j;ular physicians to 
tlu* praetiee of nu*dieiiu*, hut tlu*rc* are no such rc*(iuirc*ments 
as to osteopaths that tlu* witiu*ss knows of; that tlu*rc* is a 
record in tlu* Health Dejcartnieiit of physicians ])raetieiii,u’ 
medicine* in tlu* District of Columhia; that th(*r(* is no list 
that he knows of of oslc*opaths who practice* of osteopathy; 
that the*re* is a n*<iiste*r of physicians in the* Distrie*t of 
Columbia, hut no similar one* of oste*opaths in the* Health 
De‘partnu*nt, or in any othe*r place* that he* knows of. 


The ))laintiffs further to maintain the* issues on their 
part je)ine*d otTe*n*d as a witue*ss Doctor Harry S. Lewis, 
who testifie*el in siihstance as follows: 

That he is a jiracticinjr sur_”’eon and jihysieian in the* 
District of Columhia. and has he‘e*n such for liftee*n years; 
that he was superinte‘iide*nt of the* Hme*r”’e*ncy llosjiital, 
and inte'i’iu* and surereon, and has pe*rforme*d many ojiera- 
tions; that he* knows the plaintiff. .Mrs. Cayton and has 
attended her; and that she* saw Iiim about dune* 1934; that 
slie came to Ids oflice* e*oni])lainiii”’ of ])aiii in h(*r left side 
and state'd slu* was snffe*riim’ from hiu’li Itlood ])re*s- 
3S sure, that was ;dl; that he* made* a physi(*al e'xamina- 
tion of lier and found that he*r Idood ])re*ssuri* was 
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above the normal, quite high; that lie found on examining 
her limb that she had a scar resulting, as she stated, from 
a surgical operation, and tliat he inquired as to the nature 
of the operation, and she exjilained that she vas operated 
on at Takoma Park Sanitarium for some muscle condition; 
that before she told him what had haiipeneil that he made 
an examination of tliat h'g or limb and formed and inde- 
Iiendent opinion without anything being said to her; that 
it suggested, the looks, tlu* appearance of that ])articular 
scar, suggested an operation for some muscle condition 
and fascia: that the fascia is the outer covering of muscle; 
that the wound itself was a lieah'd wound when he saw it; 
that h(‘ asked Mrs. Payton the cause of the condition which 
necessitated the o])eration, and she told him; and that in- 
de])endent of that he formed an ojiinion and suggested to 
her it must have' lieen either a certain condition, that con¬ 
dition being the jarring of either the muscle Or the fascia 
covering the muscle; that lu' could not tell what the specific 
condition was jirior to the o])eration, but a surgeon can 
usually tell by the look of tin* scar what the o])eration was 
for without the help of the patient; that it was his idea 
that she had a tearing of thc‘ fascia coviuang the muscles of 
that jiortion of her thigh; that if the fascia was torn the 
muscle would protrude through the tear and: produce the 
hernia of the muscles; that coviu’ing the fascia is a sub- 
cutaiu'ous fatty tissue, covering that is the skin; that the 
fascia-lata is a dense, tough, fibrous fan-shaped tendon 
that covers and holds the muscle in tin* thigh in 
.'tf) jilace and covers or (uivelops the thigli mu.scles on 
the outer and back ])ortion of the thigh, holds them 
ill Jilace and gives the limb its noi-mal shajie; that any 
violence that is directed towards the fascia towards that 
jiarticular tissiu* would jiroduce tin* teai'ing of the fascia- 
lata, or rujiture of the fascia-lata jiroducing ii hernia or 
rujiture of the thigh; that forcible manijiulation would 
Jiroduce it, if it was violent enough: tlnit any coiidition that 
would be violent enough to throw the lu*ad of the bone 
against this tissue would burst it; tlnit he treats jiatients 
for high blood jiressui’e occasionally; that the regular 
course of treatment is the correction of the habits in gen¬ 
eral, diet, elimination, rest, and an attempt to seek the 
cause of the high blood pri'ssure and correct it, if possible; 
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that lii^h blood pressuro is not a disease, Imt a symptom 
of a disease; that he would not li'ivc' any mani])ulation in 
the treatment of hi.irli l)lood ])ressniv: that he would not 
j'dvise it, heeanse lie would not see tlie indication, that is, 
the neeessitv or I'eason for it; that lie does not think, ae- 
eordinu’ to his way of thinkiiiii', it would be the rij;ht 
eoiii'se of tr(*atment; for hiu-h blood jiressnre: that he 
would not want his patients treated that way: that the 
aeeejited treatment, medically, for hin'h blood pressun* and 
headaches; is to keeii tlu* jiatc/nt at rest, and consider the 
hit'll blood pressure* as a symptom and not a disease, to make 
certain examinations to attempt to tind out what is causine; 
the hie:}! blood pressure; to kee]) the body at rest rather 
than to cause any excessive manipulations: that he does 
recommend a mild or li,e:ht massae:e in some instance's, such 
as any nurse could administer; that the term ‘‘hi,<;-h blood 
jiressure” is also known as hyperpensiein, anel the t'xtent 
eif the pressure is determined by an instrument i'ecorelini>: 

the resistance of an artery to the outsiele jiressure; 
40 that bv the term “aeleliu'tion" is meant the brine:iny: 

of the thisi'h eir the le'u,' towarel the* ce*nte*r of the* body. 
A beiok was hanele*el te) the witness illusti-atini*; the limb 
anel he was aske*el to indicate what jiart is the f;iscia-lata. 
He* answereel ■‘The ])ortion here that e*nve*lojis the* thiu'h 
anel the back ami covers tlu* muscles eif the back anel on the 
siele of the tliiirh.” (Indicating:). That the li’reater tro¬ 
chanter is that beiny pre)mine*nce of the thiirh commonly 
calleel the hi)i bone; that he is trying- to describe a cup- 
shape'el cavity inte) whie-h the* heael of the bone fits. A copy 
of “(irav's Anatomv" was hanele*el the witness and ineli- 
catinsr illustrations ein pa,ye 28'), the* witness ])e)inteel out 
the tre)chante*r anel the* ,yre*ater troe*hante*r: that he uses 
dray's .Anateimy as part of his meelical course; that he saw 

Mrs. ('avion se*ve*ral times freim June until January 1925; 

• • 

that when he first saw her on June 30, 1924, she was com- 
plainin.y of pain; that he e*xamineel her fe)r this conelition 
from which she ce)mi)laine*el: that is. the* i)ain in her left 
side or thiyh, anel she stated her inability te) sit })re)perly or 
walk pro])erly, anel that he founel this scar followin.y the 
suryical operation; that she diet not sit as one would 
naturally sit who had not been affected, but sat on her 
riyht side more than on her left; that the cause that led 
up to the operation presente'el a condition that could not 
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have been cured without au operation; and thereupon the 
witness was asked: 

“Q. Doctor, assume the case of a woman, 46 years of age, 
suffering from headaches and high blood pressure, never 
having previously had any injury to the leg or thigh, being 
treated by a doctor and receiving from him vigorous 
manipulations of the leg and thigh, causing her to cry out 
in pain during such treatment, and while getting to a sitting 
posture being obliged to be helped by the physician, 

41 and later a large mass appeared below the greater 
trochanter of the left leg which was found to be 

caused by a hernia of the fascia-lata, would you say the 
doctor who had administered such treatment had given the 
case the care and attention which a physician of ordinary 
skill and ability practicing in the District of Columbia 
would have given under all the circumstances? A. No.” 

“Q. Would you state whether the treatment indicated 
was proper or improper, skillful or unskillful?” A. Im¬ 
proper.” 

“Q. Assuming the case that I have previously stated, 
doctor, this woman 46 years of age, suffering from head¬ 
ache and high blood pressure, never having previously had 
any injury to her leg or thigh, being treated by a doctor 
and receiving from him vigorous manipulation of the leg 
and thigh, crying out in pain during such treatment, and 
shortly thereafter a large mass appeared below the 

42 greater trochanter of the left leg which was found 
to be caused bv hernia of the fascia lata, would vou 

say that the manipulation was or was not responsible for 
and caused the injury, in your opinion? A. It could be 
caused by manipulation.” 

“Q. Assuming that there was a rupture or tear or rent 
in what is known as the fascia-lata or outer covering of the 
muscles of the thigh, would a surgical operation be neces¬ 
sary to reiniir the tear and replace the muscles? A. It 
would. ’ ’ 

“Q. Could any other method of treatment, doctor, be 
employed for that purpose? A. I do not know of any 
other.” 

“Q. Asuming that such operation was performed, doctor, 
for the correction of the condition complained of and as- 

3—4556a 
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sumiiiu' llint sucli opci-nlioii was a pi'opci- ono and further 
assuininy- tiu* licalinu- occuriTd slowly, would it be possilde 
for such a condition to I'cndiM- the liiub weak and unstable 
and I'endei' tin* patient snbject to ])ain.' A. It de))euds on 
just how extensive such an operation was, what was re- 
• luired.*' 

On ci'oss-exaiuination witness stat(‘d that he saw Mrs. 
Oayton in that lb24 was the lii'st tiuu* lu* attended 

Ikm- professionally, snbsetpieiit to Febrnai-y 20, 1!>2.'); that 
he saw her about six timers thei'eafter, the visits occurring 
about a week or ten days apaiM : that 1 k“ found upon exami¬ 
nation that she had a seal'on her left ley, and suyyi'sted and 
wrot(‘ on his statement that at his examination at that time 
that it was suyyc'stive of an ojieration for tln‘ coi-rection 
of that kind of a condition without haviny known what the 
condition was: that la* made* such a suyyestion because he 
freijueiitly artilicially ])roduce the same incision or 
4.‘! ixnit in the fascia-lata in yettiny to tlu‘ thiyh bone 
foi- a fracture of tin* thiyh l)one: that lu' had not seen 
over two I'nptni'es of the fascia-lata outsidi* those made 
by hims(‘lf in the course of an o])C‘ra1 ion; that those two 
did not include this oiu“: that lu' has ln-eii practiciny medi¬ 
cine for lifteeii years: that lu* believes that the two which 
he saw were I)olh automobile accidents in which there was 
forcilile beiidiny of the kina' in some wav which caused the 
lu*;nl of l!i(* to niiW ])usli <>i* tin* t*as(Ma; 

that holh of tlios(‘ (‘as(‘s Ik* lit'I’u'Vt's \vt*r<* fraclurt's, ouv was 
('OTn])onntl(Ml: that In* would assume that tlu* hoiie that liad 
l)eiui fraetunuh puiielurt^d tlu^ faseia-Iata fi'om tlie inside; 
lliat lie is not in a ])osition to i)ositi\a*ly say that: that he 
did not see tlu* hoiu* |H*olI'udiu^' throuuh the fi(‘sh in those 
easc‘s: that llu‘y wt'n* fatal eases; that tlu*i*(* was more or 
less man^linn' of the thiu‘h. When aski*d whetlK*r ))unc- 
tured or split tlu* t'aseiadata, he replit'd that he never made 
that eai’(‘ful an examination: that then* aiu* two faseias 
eomph‘tely surroundinir the thiu'h of any p(*i’son, ])t*inir the 
su]U‘rfi(*ia! faseia and tlu* faseia-lata: that tlu* sn)u*rricial 
fast'ia is outsidt* of tlu* faseiadata, and of tiu* two tlu* faseia- 
lata is tlu* mon* deiist* and tou^h, and that that u'rows 
around tlu* whole anatomy of tlu* life of anyone, like a 
handai:*!*. Wlu*n askt'd to indieali* to tlu* jury what or how 
mueh violenee it would take to make sueh a ruj)ture he re- 
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plied that whoever did the manipulation was strong enough, 
physically strong, or his grip must have been of sufficient 
strength; that he does not believe that it would be very 
difficult to do; that he would have to grip the patient in 
any position that would throw the head of the bone; 
44 that if you bend the knee over forcibly this way (in¬ 
dicating) you are pushing the head of the bone out¬ 
ward against the fascia; that the head of the bone that was 
pushed out would be the end of the trochanter. 

“Q. Xow, the trochanter you describe as this bony promi¬ 
nence on the hi]) and the /u])ture occurred down below that. 
Necessarily that head of the trochanter would have had 
to be ])ulleil down to the ])lace where the ru])ture was made. 
A. The ru})ture was higher than that, right in that direction 
(indicating).” 

“Q. If the rui)tui'e was right there (indicating), would 
it be possible, doctoi’, in your oj)inion, to have ruptured that 
fascialata in the i)lace that yon say the effect of this opera¬ 
tion would have been without having dislocated the tro¬ 
chanter? How would von get the head of the trochanter 
down thei-e? A. Perhai)s you do not understand. You 
cannot dislocate* the trochanter: the trochanter is part of 
the bone known as the femur. The head is dislocated, you 
dislocate the head of the femur.’’ 

“Q. What bone, if any, could you get to this ydace (in¬ 
dicating) ? A. You could dislocate the head of the femur.” 

”(^. If you did dislocate the lu'ad of the femur, it would 
cause a I'upture? A. Not necessarily, it might or it might 
not.” 

“(^. How could you ru])ture it—could you rupture it with 
the end of anv bone without dislocating it more? A. Yes.” 

When asked, what bone, as aj)plied to the plaintiff’s leg 
in this case, the name of the bone that would do it, witness 
replied “The femur, a i)art of the same bone, the anterior 
bone from the hij) joint to the knee joint is one, that is the 
femui-; that this bone only has two ends; that one end 
4.') would not necessarily have to be pulled down if the 
i-uj)tur(‘ was below the actual location of the end of 
that bone, because if you bend the leg inward enough to 
throw this rough prominence of bone outward (indicating) 
if you bend the leg in sufficiently, that will intensify the 
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fascinlaln still at the ])oint whore the greater trochanter 
is, and if the rupture is caused fi-oni that intensive strain 
it would occur soniowherc in the locality of the greater 
trochanter. When asked how far away front the greater 
trochanl(*r that could occur, he re])lied that it is difficult to 
answer; that it (h‘pends on how much motion you would get 
in that way: that iii some peoi)h‘ it might occur at this point 
(indicating) ; that a i‘U])ture of the fascia-lata is not a fre- 
(pumt occuri-(‘nc(> in his experience: that the ru])tures of the 
fascia-lata which lu' said came ])rofessionally to his at- 
1 (“lition were right about where the trochanter is; in the 
same locality of tin* human anatomy as the alleged rujitures 
in this case. When asked to assume that an osteojiath did 
not sei/.i' tlie jiatient with his hand at all. but sim])ly manipu¬ 
lated the patii'iit's h“g lifting and rotating it, how far he 
would hav(“ to lift the h‘g to cause rupture, witness answered 
that tlu' elevation would not mean so much as the adduction 
or bending over of the h‘g; that that would have to go a 
good distance*: that it would have to be twisted over this 
way (indicating) twistt“d over the other leg, the other leg 
b(‘ing held firm, the thigh would have to be forced, forcibly 
twisting it over in order to throw the ti’ochanter in that 
fashion (indicating); that it takes a great deal of effort 
to dislo<'at(‘ the head of tin* lioiu*: that in the case of which 
he spoke th(“ iMiptnres that iiunctured the fascia-lata oc- 
curi'ed at tlu* location close to tin* trochanter, where the 
fracture was at the u])])(>r third of the femur, below 
4(1 the trochant(*r; that th(“ fracture was about the u))j)er 
poi’tion of th(“ thigh, be1w(“en th(“ middle and the 
ui)])er third; that in (“ach case* the bone was broken. When 
asked how much play you would have before you dislocated 
the fc'inur, witness replied that you could rotate it almost 
two-thii-ds of an arch, a comjilete circle. d(“))ending on the 
type of tin* jiatient: some you can rotate more than others; 
that (*ach case is alone to its(*lf: that the average stout per¬ 
son you emdd rotate* their legs to the extent of two-thii’ds 
of .■’()() or 240 d(*gi'e(*s; that the fat would not make much 
diff(*r(*nce; that it may make some difference; that the 
answer he gavt* on direct examination to the hypothetical 
([uestions, he assumed that the treatment as stated was 
solely for high blood jtressui’e and headache; that as a phy- 
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sician he would not manii)ulate the ])atient's leg to cure high 
blood pressure; and that is all he intended to;convey by his 
answers to the hyi)othetical questions, if he understood 
them: that he does not know of any deterioration of the 
fascia-lata due to disease; that it could, along with the dis¬ 
ease of the bone, disease of the structure that immediately 
surround it; that jiart of that in a diseased condition per¬ 
haps would deteriorate the fascia: that he could not esti¬ 
mate in pounds the ))ressure that it would take to ])roduce 
a rupture of the fascia-lata as at a point six inches below 
the greater trochanter region of the outer thigh in a per¬ 
son 4() years old and weighing apjiroximately 170 ])Ounds; 
that he could not estimate it in pounds; that he thinks that 
he could do it, but he does not know how many ])ounds it 
would requii’e; that he would have to give the best ])art of 
his full strength in doing it; that he is not skilled in oste¬ 
opathy; that he has never had any education along that line; 
that he has given such testimony as he has given as an 
expert, as an ex])ert of the alloj)athic school of medicine. 

47 Thereupon, the plaintiffs further to mainlain tlie 

issue's on their paid joinc'd offered as a witness 
Doctor Harry Willis Miller, who testified in substance as 
follows: 


That he is a surgeon, chief of staff of the Washington 
Sanitarium and Hospital, and tin* medical superintendent, 
and that he has been connecte'd with the Sanitarium and 
Hospital for eleven years; that ])rior to that time he had 
eight years' ex])erience in ('hina as a surgeon: that he has 
nevc'i* reckoned how many o])erations he had ])i('rformed as 
a surgeon during his professional career; that last yc'ar 
he had performed something over 400 out at the hospital; 
that he has often ojierated in other hospitals in this city; 
that he is calk'd a gT('at deal at (Jarfield and Sibh'y 
Hospitals; that he recalls the cas(' of .M rs. Kosa ('ayton, who 
was in the Washington Sanitarium in February, 1923; 
that he was not there when she first was admitted, and 
was at that time ix'turning from a trij) Ik' had made' to the 
Far East; that h(' saw her about the ISth or 19th of 
February, and performed an operation on the 20th of 
February, 1923; that he made an examination of .Mrs. Cav- 
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ton before he operated: that Doctor Kres.s is the nerve 
specialist; that Doctor Williams is associated with the wit¬ 
ness in surgery; that lu* believes lu* made Ids diagnosis of 
her condition rather according to his own obs(‘rvations 
than in reliance njion what Dr. Kress told him; that he 
found she had a .swelling on tin* left side of the hip about 
the size, perhaps, of a goose egg, which was very tender 
and sore; that it was swollen and had given evidence of 
having been inflammatorv and the tissues were somewhat 
tense then; that he found that she was unable to use the leg 
and bear weight upon it, and that she had to lx* helped on 
and off the (‘xamination table, and she com])lained a gn'at 
deal of distress, esjx'cially on endeavoring to move 
48 her leg: she complained of nf considerable itain: that 
he ])erformed the opi'ration on li(*r and found that 
she had a ru{)ture of the fascia-lata, which is a dense mem¬ 
brane of connected tissue that covc'rs tin* muscles of the 
hip; that this rui)tur(* was about two and one Iialf inches 
in length, with ragged margins and protruding through it 
was a ])ortion of the musch* that was bulging, and that In* 
found also another small teai* in the fascia-lata about one 
or one and a half inches anterioi* to this; the smaller tear 
was only perhaps an inch in length through which there was 
no muscle ))rotruding, but just a break in the tissue*; that 
there is no distinction between musch* and muscle fibre; 
that the first large tear, fh(*re was muscle filling fhat ga]). 
When asked wh(*tlu*r lu* had formed any opinion as to how 
that injury could have* ex-cun-eel, witness re*))ru*el no, ne)t 
particularly, that he formeel this o])inie)n, that it must have 
bee*n due to some injury, the i-e*sult of an injury eef seuue 
kind by which she hael wre*nclu*el e)r twisteel he*r thigh anel 
har ru])ture*el anel broken the fibre*s by some* me*ans. Wlie*n 
aske*el whether the conelitieui that he* feeuuel the*re* e*e)ulel be 
])reHluc('el by a fe)rcible* manii)ulation e)f the* le*g, he* re*plieel 
that he diel not kne)W, that it we)uld ele*pe*nd a gooel deal, e)f 
course, upon the se*verity of such manipulation: that the 
operation consisteel e)f taking an incisieen through the* 
tissues elown inte) the o])ening, anel in elissecting back of the* 
tissue, over the fascia-lata, sufficient to e*.xple)re anel ol)servo 
what the* condition was, anel then of pushing back the muscle 
anel of repairing this torn fa.scia by drawing it togethe*r 
with fissures of an absorbent character which they placed 
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in ail iiiterniplfd manncM- and repaired the little 

49 break in the fascia in which there was no protrusion 
of the muscle in the same way, and in; closing ii]) the 

incision; that the jilaintiff recovered; that she was six or 
seven weeks in the hospital after that, and made what they 
call a slow recovery; that of course, the tissues wen* some¬ 
what slow in iiealing, because there had been an inflamma¬ 
tory condition there, and there was a slight break in the 
incision that delayed healing; that the o])eration was under 
a general ameslhetic, and that he would call it a major 
operation; that after leaving the hospital she came came 
back for an examination once or twice but he does not re¬ 
call that there was any further dressing of the wound; 
that the condition of .Mrs. (kiyton, in his opinion, could not 
have been cured without an ojicration; that he knew .Mrs. 
Caytonbeforethisocciirreiice and thinks she was at the sani¬ 
tarium about two y(‘ars before that for shortness of breath 
and her blood ])ressure was high; symjitons of high blood 
jiressure; that he does not think he treat<‘d her; that some 
of the other doctors had her in charge; that The last time 
he .saw .Mrs. Cayton was in consultation with Doctoi- M'hite; 
last P'’riday; that Doctor White made an (‘xamination of 
her in his presence at the re(piest of the (hd'endant; that 
Doctor White examined her; that the witne.ss found she 
had a large scar and a d(‘pr(‘ssion just below the great 
trochanter of the femur, a white scar six or seven inches 
long with a depression tliere; that the dejiivssion bulged 
down a half or three-ciuarters of an inch lielow what it 
normally ought to have l)een; that he does not recall there 
was anything else of i)arlicular note; that he understoo/b 
his purpose in going tlu're was that Doctoi’ White* (h'sired 
his ])r(‘sence while lie was examining her; that lie did not 
make* anv iiarticnlar (*ffort to examine .Mrs. ('avton at that 

« I • , 

time; that it is not personally in his line to tr(*at patients 
for high blood jiressure*. When asked if after such a treat¬ 
ment as the evidence thus far showed to have b(*en giv(*u 
plaintii'f by d(*f(*ndant, th(*re was found to be such a hernia 
on the fascia lata b(*low the gr(*at(*r trochanter of 

50 the left leg, wh(*tlu*r lu* would .say the administering 
doctor had given the case the care and attention that 

a physician of ordinary skill and ability practicing in the 
District of (’olumbia would have given under all the cir- 
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cumstances, he replied that he did not know how a 
physician could decide the matter of how an injury oc¬ 
curred. Plaintiff's counsel then reframed the (luestion, 
inserting therein the assumption that vigorous manipula¬ 
tions caused the said hernia and the witness responded as 
follows: “I should think that any physician that understood 
that, that a physician who had performed any work upon 
a patient that had resulted in an injury to the patient and 
he, knowing that tlu' patient had an injury of the character 
that this woman had, would naturally be expc'cted to go 
and give further attention to it if he was i)ermitted to do 
so.” 

.Mr. Wolf: “That is not my question at all.” 

The ('ourt: “That would lx* an answer so far as it goes,— 
whether he had been treating her with j)roj)er care and skill. 
You have heard what he said. Is tliere any fnrtlier answer 


von can make. Doctor.”’ 

ft 

Witness: “That is my uiuU'rstanding of tlu' ])nr|‘)ort of 
the question, to know whether there had Ixxni any neglect 
on the part of the physician or not. That would depend 
of conrs<‘, in my understanding of medical ])ractici“, on 
whether that physician's attention was called to such a 
condition and whether he had oi)])ortnnity to trc'at the 
])atient and advise further treatnunit or not. 1 would think 
it would ])e obligatory on any ])hysieian to do all in his 
power to correct the condition.” 

Mr. Wolf: “Doctor, would you say that a ])hysician who 
caused by his treatnunit tin* breaking of the fascia-lata 
following with resultant injuries, had given the case which 
he was attending, resulting in such a condition tin* 
51 care and attention which a ]diysician of ordinary skill 
and ability practicing in the District of (’olumbia 
would have given ? 

Witness: “In the first place. injuri(‘s of this kind are 
exceedingly rare and we have very little medical data as 
to just what causes breakage of the fascia-lata. T am there¬ 
fore unable to state even a series of causes that are known 


to have produced an injury of this kind.” When asked 
by the Court if he was unable to say as a ])hysician. whether 
this ought to be a proper manipulation of the limb, he re¬ 
plied “I know nothing about the manipulation.” 
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On cross-examination the witness testified that he never 
saw a case of a rnptnre of the fascia-lata liefore; that 
o2 lie thonglit that was the condition when he saw tlie 
patient before lie made the incision; that he could 
tell by moving the leg and finding that the belly of a muscle 
push up in when he rotated the leg; that the belly of the 
muscle pushed up more jiromiiieiitly through the opening 
and when he manipulated the thigh it pulled down and he 
felt that there was a movement of the muscle back and forth 
in the fascia-lata, that in manijuilating the leg he laid her 
on her side and manipulated her left h'g to get that infor¬ 
mation; that that was in accordance with the usual routine 
procedure in such cases; that is the way they would (‘x- 
amiiie a patient; that there, was no removal of the muscle 
or fa.scia, but owing to the fact that th<‘y shortened the 
fascia they took off a little fat; that In* lessened the circum¬ 
ference of the thigh by drawing a ])ortion of the fascia 
together and had left a void in there so that you could not 
get a smooth surface; that the cellnltis wds inflamed, 
which means that tlu' inflammation was found, and that 
this was treated for at the sanitarium; that this reduced 
this inflammatory condition, and that he afterwards found 
there was an increase in the bulk of tissue in that area, 
inflammatory tissue, and that accounted for tin* increased 
si/.(' of the lump on the thigh in addition to what was yiro- 
duced by the jirotrusion out of the o])ening of'the muscles; 
that, none of the muscle which protruded connected at the 
time of the operation to the fascia-lata which was npitured; 
that it was free from the facia; that they removed the 
fat overlying it, jmshed it back in or<ler to free the fa.scia 
so as to suture it; that they got right down to the fascia 
with the knife; that nothing ^irotnuh'd through tin* smaller 
rupture, and he did no cutting there. "WlKm asked whether 
the condition of the patient as to fatty tissues re- 
tarded, or had any beai'ing on the length of time 
which it took to h('al the incisions, witness replied 
that the condition of the tissues having been in an inflam- 
matorv condition, and more rigid than ordinary fatty 
tissue, certainly it did make a difference in the healin.g; 
that it took longer to heal the tissues for there was not the 
free circulation throu.gh them; that there had been X-rays 
made to determine whether there had been any dislocation 
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or fracture of the boue, and there were none; that thev 
were all in place. When asked what he would say as to 
the amount of force re<iuired to rui)ture that portion of 
the fascia-lata which was ruptured, and to tell in pounds 
l)ressnre, if he could, witness resjionded, “Well, I cannot 
tell you in })ounds' pressure, but only this, that it is a rare 


condition evidentlv and it would have taken a vi>rv marked 
force. 1 should think, to produce a tear of that kind." 
That he is not an osteopath, and has had no (alucation alone,' 
that line: that lu' ])ractices in the allo))athic, or regular 
scliool of medicine; that there was no record made at the 
tim(‘ of the name of the muscle, but from the direction of 
the iibn-s as they found he would say the .e’lutens maximus; 
that it was not a biceps; that he did not tell Doctoi' White 
and Doctoi' Hall, who was also ])res('nt, that it was a liic(‘i)s 
that was jirolrndiii.e, that lu‘ told tlumi he was not sun*; 
that h(‘ said it mi.eht be the biceps; that lu‘ had meiitioiu'd 
liicejis at the tinu'; that lu* is sure that it was not because 
the notes he had of the o])('ration : that lu' did not tell them 
at till* same I'xamination that he had removed a fatty tumor 
in tlu' course of his opi-ration; that he did not so state. In 
response to a (pu'stion. tlu* witness indicated when* lu* made* 
this incision, sayiii.e,': “1 made the incision ri.u'ht 
.■)4 down this way (indicatin.u') ri^'ht down lu*re about 
that h*n,uth." Witness indicat(*d where the ,i;'i'(*at(*r 
trochant(*r is, about an inch in front of that. When ask(*d 
wlu*r(* the little anterior incision was, witness responded, 
“A lare'(*r ru])tur(* was ri.u'ht like this and tlu* otlu*r oiu* 
riu'ht like that (indicatin.i*-) on the left h*ii'." That lu* did 
not stat(* at tlu* examination that took place at Doctor 
AVhite's oflici* on Friday that he had taken off a fatty mass 
or a tumor: that he said he had taken off :i small ])ortion 
of fat. not a fatty tumor. 

In your opinion. Doctor, could sufTicient force be 
apiilied with oiu* hand or both to rupture the fascia-lata 
at that particular point.’ A. Why, I think it could, jios- 


siblv. 

(^). What is the answer? A. I think it could. 

(,). Would von have to use both hands or one hand? A. I 
would think von would have to use both hands. 

i}. You would have to use ])ractically all of your streufjth 
to do it ? A. Yes, sir, I should think so. It is a very tough 
membrane. 
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Q. If you did it that way, would it be necessary to make 
a dislocation of the femur or any other liono in the side! 
A. Well, it is possible to dislocate the femur out of its 
socket in the tliie,'!! bone and 1 should sav it would be about 
as easv to dislocate that as to tear the fascia. 

Q. Aliout the same force! A. Yes. 

Q. Would you say that it is ))ossil)le to ni])ture the fascia- 
lata bv the use of the hands without dislocatim; the femur! 
A. Yes, I think it is possible. 

Q. AVould you say it is ])rol)able! A. Well, as T stated, 
tears of the fascia-lata are somethin,*>: that we know 
o5 vei'y little about for tlu'y do not occur. I never saw 
one. T do not know of any record of such a tear and 
thei'efore I do not know what would l)e an estimate of the 
amount of force that would be i-e<)nii'ed for the tear of 
the fascia-lata. Dislocations of the femui’ while rare are 

seen occasional!v and 1 would sav that it would take fnllv 

• • • 

as much ])ressure to laiptnre the fascia-lata, or i)erha])s 
more so, than it would be for a dislocation of the femur. 
It is a (piestion, of course, of just the an,i'le of such a rent 
or push that would be bi'ou.irht upon the part as to whicli 
result would be produced.” 

That he would think that such a rui)tnre as he observed 
on Ml’S. Cavton of the fascia-lata could have been caused 
on a jierson by a blow or a fall; that it is a fact that the 
femur can be dislocated without at the same time ruptur- 
in.ir the fascia-lata: that he would think that it would take 
more force to do the latter than the former, otherwise they 
would have more rujitures of the fascia-lata. 

On redirect examination the witness testified as follows: 

“Q. Would you say the fascia-lata could be torn with¬ 
out rnpturins; or fracturin,!; the femur! A. Yes, I am quite 
sure it could bo for this is a case of that kind.” 

Thereupon the plaintiffs further, to maintain the issues 
on their part joined, offered as a witin'ss Doctor Daniel H. 
Kress, who testified in substance as follows: 

That he is a member of the medical profession, and is 
connected with the Washin,c:ton Sanitarium and Hospital, 
and has been practicing his profession since ■ 1894, about 
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thirty-one years; that he is a specialist in nervous diseases, 
cliiefly, at the Wasliinfjton Sanitarium and Hospital: 

56 that he recalls Mrs. Rosa Cayton, the plaintiff, and 
saw her the dav of her arrival at the Sanitarium 

before the operation that was subseipiently performed; that 
to his knowled,R:e he did not know her before that time, was 
not acquainted with her; that no other physician was with 
him at the time*; that it was on the 7th of February, 11)2.'?; 
that he made an examination of her; that she complained of 
extreme pain on her left side and he made a physical ex¬ 
amination, and found that she had hi,e:h blood pressure, 
about 190, that he is not positive of that; that she had a 
sliirht rise of temperature and complained of extreme pain 
on her left si<le; that he examined the rujiture and found 
a tumor there, a mass, considerable inflammation: that she 
kept hei- le.e: drawn up, that it was difficult for her to stand; 
that at first he was unable to arrive at a diai^nosis, he 
merely recoernized that there was somethiiiir there, and that 
there was a jrood deal of inflammation; that the purjiose he 
had was to ri'duce it by suitable treatments: that he pro¬ 
ceeded to .irive those ])rescribed, hot applications and cold 
applications, and she was treated in that manner for a 
couple of weeks: that durin.;; that time she was in bed, the 
inflammation was reduced suitably by that time, and then 
he called in Doctor Miller in consultation thinkin.;; that there 
Avas somethinfr there out of the ordinary: that it was quite 
an uncommon thin;; to have anythins; of that kind, the 
first thin.e: he had ever seen of that nature was this: that 
his diairnosis then was the rupture of the muscle, fascia; 
that they both concurred in that dia.efiiosis; that after that 
Doctor Miller took char.ii'e of the case: that he did not see 
her after that professionally; that he called on her once 
or twice at the hospital, but not in a professional man- 

57 ner; that the case was turned over to the surijeon, 
to the surirical end of the hospital, and that Doctor 

Miller had charire; that he was not present durina: the op¬ 
eration : that durin.:; the period of time before Doctor Miller 
operated, he kept her at rest; that he tried to ease her pain 
as much as he possibly could: that he does not know any¬ 
thin" else about her treatment in the hospital while she was 
there up to the time Doctor Miller came. 
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On cross-examination the witness testified that when he 

first saw Mrs. Cayton and made the examination, he took 

from her some historv of Ihe case: that she told him at the 

♦ ' 

time tliat she had a treatment, hut whether just at that 
time or later he could not tell, but he got that history 
finally from her; that the history he got was she thought 
it due to that; that of course he could not tell; that he can 
not recall whether lie got it at the beginning or later in 
the case; that he cannot tell whether the condition found 
in her was the result of any treatment she had; that he 
merely knows that the tumor or rupture was there; that 
he arrived at no diagnosis at the beginning until the in¬ 
flammation was reduced; that it was imjiossible really to 
outline the tumor definitely until the inflammation was 
reduced, and that he felt it .something out of the ordinary; 
that it is seldom that there is anything like this that oc¬ 
curs, and he called in Doctor Miller, and that they arrived 
at that diagnosis between them. When asked whether that 
was indejiendent of the history given by the patient, he 
replied, “Yes, that would have been independent of any¬ 
thing:” that he could not tell exactlv whether it was 
58 or not; that he supposes everything was considered 
the history and all; that he is not a doctor of the 
osteopathic school of medicine, and knows nothing about 
the practice at all. 


On redirect examination, the witness testified that she 
told him she had had a treatment; th.at he was not sure 
whether he would be able to recall whether she told him 
who gave her the treatment or not; that he afterwards 
found out who it was, but whether she told him or not he 
absolutelv could not tell; that she gave the historv of the 
treatment, she told him that she had that. 


Thereupon the plaintiffs, further to maintain the issues 
on their part joined, offered as a witness Max Cayton, 
the plaintiff in Law Cause Xo. 08843, who testified in sub¬ 
stance as follows: 


That ho is the husband of Rosa Cayton, plaintiff in Law 
('auso Xo. 08842; that he recalls about January 20th, 1923, 
that he saw her in the morning; that with the exception of 
high blood ])ressure she was not complaining of anything 
else; that he did not know of any injary to his wife up to 
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tlu‘ moniiiiii' of Jjuniai'v 2()l]i; lliat she had had no fall or 
ac'cidi'iit \vliati“V(“r : tliat lie <i-oiicrally leaves about half past 
seven ill the iiioniiiiir. and that is when he had seen her; 
that slu‘ did the eookin,<;' at his house*; that he had break¬ 
fast at tin* house: tiiat she prejiared it; that she had no 
trouble in nioviny- ai-onnd the room; that he knew of no 
trouble that she had with her limbs or anv other trouble 
that slu* experienced other tlian hiyii blood ])ressnre at the 
time* of tin* injury; that after lu* Ii'ft hei‘ in the mornine; 

of .lannary I’Otli. lu* saw her about three 

b!) o'clock in in tin* afternoon in b(*d ; that she was suf- 
terin.”’ with pain in tin* h*ft limb, by the hip: that 
np to tin* 2l)th of .lannary, lu* kiu*w of no Inilyinij: of 

any flesh or tumor on his wife's l(*ft limb or thiu’h: that 
around tlin*!* or four o'clock wlu*n lu* came home, he saw it; 
that it was riyht behind lu*ri* (indieatin,<>') by the hi]) on 
tlu* !(*ft hand sidi*, a bit;’ lump, bnlyed out about the size of 
a ii'oosi* (*,u',u': that lu* had not s(*i*n that before*. When asked 
whetlu*r anythine' liki* that was s(*t*n by him before on his 
wifi*, lu* answered “Xo. sir." 'I'hat afti*r that she was suf¬ 
fering tremendous pain; that slu* was in bed in all before 
slu* went to flu* hosjiital approximately three weeks: that 
durinu’ that threi* weeks they would ,”'o out for meals and 
the eirl ])re))ared hei- meals, that after that his mother 
came from Denver, Colorado, while his wife was in the 
hos])ifal: that slu* was in tlu* hospital :iboul seven or ei.n'ht 
W(*(*ks; that dui-iny tlu* thi-(*(‘ weeks she was at home one 
of his sons was hoin**, and slu* would eet lu*r food, between 
the yii'l and tlu* son ; that th(*y helped her ))i'ei)are the food; 
that sonieoiu* was with her all tlu* tinu*; that slu* went to 
tlu* lios])ital for treatment about tlu* 7th of Febi'uary: that 
slu* was suffering' a yood deal of ]»ain, and Doctor Shands 
advised hei- to yo to tlu* hospital to be o])ei‘ated on: that 
she went to tlu* Washinyton Sanitarium; that he saw her 
before tlu* o])i*i'ation and was at tlu* hosi)ital every day, 
and saw her just ])rior to the tinu* Doctor .Miller 0 |)erated 
on hei-; that lu* was tlu*re duriny the oiieration, but not 
in the o])(*ratiny room; that he saw her after she came out 
of the Washinyton Sanitarium and llos])ital: that lu* paid 
when slu* canu* out of the aiia'stlu*tic; that his wife was at 
the hosjiital about six weeks after the operation: that she 

was around th * house b(*fore slu* went out fullv two 

• 

GO months; that lu* was deprived absolutely of her 
society all of that time; that prior to this iiijui'v he 
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nnd Ins wife occupied the same bed cliamber^ but not after¬ 
wards; tliat lie was out of the room over a year; that he 
paid certain items of expenditure in efforts to liave his wife 
cured; tliat he had receipts with him; he was shown the bill 
of the Washington Sanitarium and Hospital; that he paid 
their bill in the sum of $650.00; that he kept a list of the 
doctors bills, approximately on the back of that, that lie 
kept no/ list of the exjienditures for medicines. Witness 
produced a bill for $659.02, which was receipted and 
marked, and otfered in evidence as Plaintiff's FiXhibit No. 
2, with the deduction of the extra cost of $1.50, $2.24. Wit¬ 
ness further testitied that after his wife returned from the 
liosjiital after the oiieratioii she was net alile to get around 


without assistance; that she was not as strong on her feet 
as she had been jirior to the treatment by Doctor English; 
that he knew of her visits to Doctor Lewis;; that he was 
with her on the occasion of election night when she fell 
to the ground. 


On cross-examination witness testified that he is fiftv- 
two years —; that on election night he and Ids wife were 
watching the returns in front of the Post Duildiiig, and had 
been standing there just a few minutes; that; she did not 
complain of feeling di/.zy or ill, but that slu' was getting 
tired of standing and wanted to go home; that she was not 
in a ])Osition to stand up very long, but a few minutes; 
about ten minutes; that he stood there with other persons 
watching the returns; that theiv was (juite a crowd there; 
that his car was parked on 14th Street, between B and C 
.Streets, about half a block from where they were 
61 standing on Peiinsvlvania Avenue; that his wife had 
never com])lained to him ])i'ior to her visit to Doctor 
English, excepting of high blood i)res.sure; that she had 
been suffering from high blood pressui’e foi- about three 
years previous to that; that she received various treat¬ 
ment from different doctors for high blood pressure and 
finally she was recommended to Doctor English; that she 
had headaches and dizziness; that no othei' complaint was 
ever made to him; that he is in the stoi-age and transfer 
business; that he usually leaves his home between seven 
and seven thirty, attends to his business and returns be¬ 
tween six and seven in the afteiaioon; that it happens some¬ 
times that he is out in connection with his business in the 
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ovoiiiiiir, l)ut as a laile lie is lliroiiiili at six o'clock; that he 
was married at .Memphis, Temiessee, twenty-nine years 
a,e:o: that his answer relates to his marria.u’e to Mrs. Cayton 
and to no other marrian'e. 


Thereupon the jilaintiffs, I'urther to maintain the issues 
on their jiai't joined, otferi'd as a witness Harry Cayton, 
who testitied in suhstanci* as follows; 


That he is a son of Kosi* and .Max Cayton; that on the 
occasion of January 20th, 1!)2.‘). he took his mother to Doc- 
to Eniilish ; that he n'cotrnized Doctor English in the Court 
Eoom, sitting,’ tlii're (indicat ini; the defendant) ; that he lives 
at 2!4S .Macomb Street; that there — about six, possiljy 
seven, steps leading' to the ])orch; that the i;arai>‘e is built 
in under the house, and that he not the machine out and 
when he not out with the machiiu* his mother was waiting 
to get in the car, and he took her to the office of Doctor 
English in tin* Colorado Building; that they saw him when 
thev came down tlu' elevator; that thev did not see 
()2 him when they were in tlu“ office the first time; that 
Doctor English iiKpiired if that was .Mrs. (''ayton, 
and said something to tin* effect “1 presume this is Mrs. 
Cavton." That tlu-v all wmit in the elevator and that in 


the outer oflice Dr. English sai<l he would examine her in a 
fi‘w minutes, or woi-ds to that effect; that he lielieves he 


aski‘d her whether sin* was 


snlf(‘ring from headaches and 


high blood pressure, something to that effect; that she re- 
])lied she was sulfering from blood pi’essure; that he said 
he would examiiK' lun- in a few minuti's and turned her 
over to the nurse: that witness told his mother that he 
would be back, and if not back in time to call him at the 
office; that he came back and found his mother in the office 
of Doctor English; that he does not remember the layout 
of the office; that -he was crying when he got there; that 
he does not I'ecall whether anyone else was in the room 
besides his mother in the outei- office, but that it was his 
recollection she was tlu>re alon//, possibly a nui'se walked 
through, he does not rememb('r; that she showed signs of 
being in })ain; that she gave him an exi)lanation of why 
she was crving; that shi‘ leaned verv heavilv on his shoulder 
and T j)ut her on the elevator, and the automobile was parked 
on the 14th Street side of the building, and he told her if 
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slio would sil down on tin' slono Ixnicli inside tin' Colorado 
P>uildintr. he would i*(*l the* autoinohih' on tiu' (! Strc'id side, 
ilial it wouhl possibly lu‘ neai’tu*, l>ul sIk* was <M’vinn' so and 
slu' said it would \)c only a Tew slt'])s, and il* he ht'!])(‘d her 
slu' would in tli(' anitoniohih' th(*n; tluai slu* eould not 
walk or ))Ut luM* left foot in the c'ar; that lu' took Ium* home; 
that witli tlu‘ assislancH' of his In’otlnu* lliey kind of lifltMl lu'r 
up and earri(‘d hei* in tlu' house': that Ik* informed 
(io liis fatlier and sumnioin'd a physicaan; that lu' iii’st 
called Doc'tor Knu*lish and lu' told him lu' was (‘X- 
trc'nu'ly busy, but would another man ov:er, and wit¬ 
ness calk'd Iiim a.nain, if he I’cmemlKM-s corr(*ctly, and asked 
whethei' it was an oste^opalh (»i- a m(*di('al doctor that he 
was .u()in,i;’ to send; tliat lu* said In' was ,u‘oin.u.' to st*nd an 
osteo])ath and witnc'ss' mothei* said ratlu'r than !iav(' an 
osteo])ath -In' would call lu'r own ])hysi('ian; 1 hat !u' did 
(aill Doctor ()w(*ns: that his bi'ollu']* and In* pi-aclie-ally un- 
<ii*essed her and ))Ut lu'r to be‘d: that his motlu'r could not 
tind a comfortabh' position to lie' in in IxmI aixl (complained 
of the sevei*e i)ain in tlu' h'.u', and In* cxamin<*d it and found 
the buli>:e tlieri'; that it was moix' or h'ss of an Oval sha))e; 
tluit lu' ask('d ln*r how it lia])p('n(‘d and she ix'plied —: that 
tlu'y had an (‘le('tric pad that tin*y ns(*d in plae'e* of a hot 
watc'r ba.u', and aske'd if that would ease* tin* pain and slu' 
ima.uOied that it did; that that was Ix'loix* tlu' doedoi* came; 
that tln*y a])plie*d tin' ba.uv that In* (*annot state what timt* 
tlie doctoi* came, but In* has a distinct r(*('oll(*cliepi of Dex'tor 
Owens i»(»inu* tlu'ri*; that lu* did not know |)(H‘t(»i* ()w(*ns 
pe'rsonally, but had s(‘cn him bcl'oi'e and kin'W him by si,i**ht, 
and i*('co.uni/(*d him as tin* Dex'tor Owens In* knew; that 
Doctor Owc'iis came* almost (*vci‘y day; that that (*V(*nini^ 
and niii'lit after tin* doctor h*rt six* showed urf^at evidence* 
of ))ain, ci'ied more or h'ss and slxnvtxl siiiiis of hyst('ria; 
that in* staye'd U]) and his bi'olhei* Albert also r(*main('d up; 
that he i*emained away from tlx* ollici* foi* foui' days; tiiat 

lie staved with her and i^avc* hei* tlx* dos(‘s of nx'diciin* fi*om 

% 

timi“ to tinu* and iiavo her sonic I'ctod and nonrishmcnl ; that 
that continned tor more* Ilian two wa-cks, close 1o liircc; lliat 
all of llicin. live hrotlicrs, paid altcniion 1o and looked 
atter her; that he look her to the hosiiital: that he do(‘s not 
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r(*(*nll tlu* (lati*: lliat in Ft*]): lairv, 102.*], tliat his opiii- 
()4 ion was that ])()ssil)]y sonu*!liiiiu* was wi’oiii^ witli a 
hoiK* or 1 iu'aiMt*!!I, and In* snii'^'(‘st(‘d to liis niotlinr 
that slic s(‘(* Docit)]-. Sliands. ainl that In* ('alK*d him on tlie 
teinplioin* and asked it* ii wert* possihh* foi* him to stn* thoir 
molliei*. and In* said In* was fai* onl and was not makinir 
any calls, and if In* hrouirhl tin* patient nj) hi* would (*x- 
amiin* her: that he look liei* to Doctor Shands; tliat Doctor 
Shands dii’eclions we:‘(‘ that he had hellt*i‘ take In*!* to the 
]ios])ital : that In* s!m‘‘^’e^;ed uoinu* to tin* hospital at onct*; 
that lie snii-i:'est(*d the k'anei'ucncy Ilosjhtal: that tin* wit- 
n(*ss took hei* to the Washlnirton Sanilai’iiim at Takoma 
Dark, Maryland, hecanse she iiad l)(*en a i)ali(*nt l!n*i'(* a 
y(*ar or so pi'(*\ious and lik(‘d the envii*onmenl and sur- 
I'oundiim's. and had faith In tin* ph\'sicians thei'e: that In^ 
.U’ot hei* out hy the same antoirn>1 )ile: that In* u'ot liei* out of 
the antonioliih* and into the ho>pital with the assistaina* of 
a nni'se and a wln*el <'hair: that an <‘ld<‘i-ly doctoi* h\' the 
nann* of Kress was the fii’st phx'sician he saw lln*i*t‘: that 
the doctoi" <*\ainined liei* in ins presein'c ami wiln(*ss is in- 
cliin*d to think that he (*xamlne<l her when he was not in 
tin* room too; that he left hei* tliei’c and that In* r(*mained 
tin*!'!* that niu'ht in om* uf the adjoinini;* hnildlnu-s: that In* 
saw her that flight l>elore he retired: that sin* was in ln'd; 
that sin* had a nni’se, tin* doetoi* liavinu' sim'U’ested that the\’ 
.m*1 a niwse at once: iha.t she Imd a da\' nurst* and a niy^ht 
nin*s(*, am! that he was out tln*!*(‘ e\’t*i'y day pi‘acti('ally, and 
if In* was mtt 1 hei-e .anot hei- In-ol her was : t h:it up to tin* 1 ime 
sin* was o))t*i‘aled on sin* was contined to ln*i' Ix'd at all 
tinn*s ; that he !‘e('a 1 Is! 1 he opera 1 Ion and was in tIn* op(*i'atinu* 
!*oom at tin* op(‘ralion: tliat he was not tin*!*!* win*!! they 
(*xamim*<l In*!* l)efoi*e tin- opei'ation: that In* ask(*d Doctor 
Milh*!' whetln*!* he had any ohje(*tion: and that Doctoi* 
Milh*!* said In* mia'lit i*!‘main with the nin‘st*s in a 
(>5 soi't of place tln*y ha\(* win*!*!* they look on at tlie 
o])(*!*a1 ion : that Doetoi* Milh*!* ])!*!*fo!*med tin* o])ei*a- 
tion. and an assistant li>' the nann* of Do('to!* Williams and 
a ln*ad nurs(* l>y tin* naitn* of Fo(‘y: that tln*i*(* was a nni'se 
who adminis1(*!*!*d an anat'stln*! i(* and anotln*!* nn!*S(* assist¬ 
ing*: tliat in addition tln*i*(* W(*i*(‘ ])!*ol>ahly lw(*I\'(‘ to Hft(*(*n 
nnrs(‘s tin*!*!*, slnd!‘nts: that dnriim* tin* op!*i*ation soim* of 
tlie stml!*nls cani!* inland wt*nt !>n1 : tliat In* i-emained witli 
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Ills molliei- until uflcr slif canu* out of tlie anaostlu-tic*; that 
slu* was at till* liospital s(‘\aM-al weeks; that slie eanie liome 
in tlieir maeliiiie; that the si.Riis of pain were utreatly dimiii- 
islied: that slu' did not reiraiii full eoiiti’ol of her limbs for 
some time: that duriuu' tlu' tinu' slu‘ was in hi-d witness' 
father siuit for his mother while llu' i)laiutiff was in tlie 
hos])ital. 

On eross-examiiiatioii tin* witiU'ss testified that he is the 
oldest sou and that he had been in Doetor Kiiii'lish's office 
only on that one oeeasioii when he went three times; that 
the tirst was wlu*u lu' took tin* plaintiff there; ,the second 
was wlieii tliev met liim in the elevator, and the third was 
when lie w(‘nt after his mother; that his reeolleetion is that 
he may have sleppcnl ovei- into llu* oHiee: that lie went 
baek in there for the i)ur])osi* of finding* out how lorn:: it 
would tak(‘; that lu^ do(*s not nnnemliei’ wlu*tliei‘ lu* found 
out oi’ not; that Doetor lOnu'lish did not tell him how loiiii: it 
would he l)(‘foi’(‘ Iu‘ slnudd eonn* foi* his motiud*: that lie 
i-eimmihered sayin.ir !u‘ would 1 k‘ hack in an liour; that the 
third time was wlum Ik* came aftm* his motlu‘r; that he is 
inelined to think Doedor Knu’lisirs ofliei* is on tin* lifth floor; 
that he do(*s not know wlic‘lher it is an oulsidi* or an inside 
suite of offiees; wlu'thei* it is on tin* (J Sti‘ei‘1 .sid(* oi* the 
14th Street side; that he is not familiar with tin* lavout of 
the ofliei*, or tin* layout of tin* l)uildine ; that he do(?s not know 
that ; that In* doi*s know if you eonie sti'ai.icht from the 
fid (‘levaloi* yon would lain into sl(‘|)s; that on llu* first 
oeeasion lu* went into Doidoi* Kni^lisITs offiei*; that 
lK*sides his moth(*r and Doidor ldni;*]ish lu* saw a vonni*: 

ladv tlicrc, ;i nurse, n while ladv if he remembers cor- 

• • 

n*('tly: that lu* is not i)osili\’(*, he does not I'ei'a'll how slie 
was di*ess(*d. Wh(*n asked why lu* assum(*d slu* was a nurse, 
he answer(*d hy i‘(*ason of tiu* way slu* was dress(‘d, l)ut he 
do(*s not ri'eall how she was di‘(*ssed. That if lu* r(*m(*m- 
l)(*rs eorr(*etly the s(*eond tinn* he W(*n[ to Doetor Idnirlish’s 
ofTii*!*, he saw his moth(*r alone; that lu* did not s(*e anyone 
tlu*i*(*. AVhen ask(*d how vouiilt lu* would say llu* lady wa.s, 
lu* answered, ‘‘In her That flu* first- tiuK* he went 

into tlu* offiei* his mother a('(*om])ani(‘d him: that llu* s(*eond 
lime he W(‘n1 into llu* offiei*, lu* do(*s not know whelhi*!’ all 
three enlei*(*d at the same time or same moment; that if 
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lie iA*iru‘inl)(*rs ('on-cclly iIuma* liave been someone else 

walkine: into llu* (►flice; that lie (1 (k*s not rtmumiber wliether 
It was a man or Wifinan: liiat on tin* tliii'd linn* !u* went to 
the (tfli('e, tiiat his inotliei* was in the oHita* when he lirst 
saw li(*r on that oiaaisioii: In* doi's not rt*in(*nib(‘r where- 
aliouts in Doeloi- lane-lish's ol’liee; that slu* was sittinir: lliat 
his reeolh'('lion is that it was tin* lii'st room he wcmt into 
from tile hall that sin* was sitlinu* in; that In* (lo(*s not be- 
lu‘Vi* anyone elx* was tlieri* bnt his mothei*: that he is ])()si- 

tiv(‘ that he did not meet hi> mother in tin* hall on tin* wav 

% 

out of the room; that on liis second \‘isit was tin* tinu* his 
mother and Doctor Kiiu'lish nn*t in tin* (‘levator; tliah Doctor 
Knirlish i-ode up in tin- eh*vatoi* with him and his motln*r, 
and (*ame out of the eh*\’at(H* with him and his mothiM'; that 
Doetoi' I'lnelisli may ha\'e stopped to addi*(*ss si)nie 
()7 one. but In* does not i'(‘memli(*r, it was sonu* time a.iro; 

tiiat It is tiun* that Doctor faitrlish W(*nt into the 
of(i('e at tin* same time oi- at approximately tin* same time 
as his tnothei* on that occasion. 

'rin*i*(‘np(m tin* plaintilfs. fni-ther to maintain tin* issues 
on t!n*ir part joined, offer.'d as a witness Doctor Frank L. 
Ankers, win. totiliod iu substaiu'e as follows: 

That his full name is Doctoi' Drank 1^. Ankers; that he 
knows tin* plaintiff, Mrs. (’aylou; that In* is a chiropractic, 
and also a natui’opath. and is a u’raduate of the (’alifornia 
S('hool of Chiropractic ainl tin* Ann*i*i('an Si'hool of Xaturo- 
])atii; tiiat he u*raduated from th** ('aliforiiia S(‘hool in 1!)15, 
and in l!d7 fnmi the Ameiaean S(*hool: that In* is also a 
i^radnatc* nurse, haviim* u’radnated in that (*ourst* at the 
(iov(‘rnmenl Hospital for the 1 nsane, in Washin^i^ton in 
that he has bei*)! ])ra»*ticinu* his ])rofession in the Dis¬ 
trict of Columbia sipci* 1!MS. and diirlnir that tinu* he has 
i*n,irau’t*d in tin* massae’iim* and mani]>ulations of (piiti* a 
f(‘W ])atients: that In* would not say how many; that his 
onic(* is now locati'd at Id.’ll I\(‘nyon Str(‘(*t, Xorthwest; 
tlmt In* recalls in the month of January l)t*in,<r call(*d to see 
tin* ])laintiff on Macomb Stia'ct ; that it was in tlie afternoon; 
lliat lie was called uiion to s(‘(* if he could out and see 
iu*r i-iu*ht away: but that In* (*ould inh <ro until after office 
hours, s(‘Vt*]i (t'clock: that lie does not i’enu*mber the exact 
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date; that on one visit, p. olialily the second visit, she sliowed 
liim a small appointment card; and that she had an appoint¬ 
ment with Doctor Hnirlish. Witness was then sliown plain¬ 
tiff's Ivxhihit Xo. 1, and lu‘ could not say that it was the 
card; that it was sonu'thiii”’ similar to that; that lu* would 
not say that it was the idiuitical card; that lu' saw the card 
on W(>din'sday evening; he thouii'ht it was the 24th; 
()S that sh(‘ told iiim th;it shi' had hecui to si'e Dr. hine;- 
lish the pri'vioiis Saturday; that this may have been 
the lii'st time he had been thei-e. but he thinks he had made 
oiU‘ ])r(‘vious visit ; th.at he recalls that tlu' 1 reatmc'ut he yave 
had not r(“li('ved her any; tluit he told Ium" that it was not 
necessary foi- him to return. :uid advisi'd lu-r to <^o the 
Sanitarium for treatment; that he ya\'e her wliat is known 
as the vacuum treatnuuit. and before' doine; that he ex- 
amiiK'd lu'r left le^^; that it was swolh'ii on tlui' outer side; 
that tlu're' was a small jerotuberaiice. sonu'thine: about the 
size* e)f ;i me-elium size‘el e'.U’ii', as we'll as he* re'e-alls; that he 
obse'i'ved that swe'dinu' there'; that he* eliel neit treat that 
swelling: at all. but tre'ati'd the' spine' pi'iucijially by the 
vacuum ti'e'atme'Ut whie-h e-oiisists eef re'storine; the' circnla- 
tiem of the' bleioel. and is a, mild tre'alme'iit; that he' eliel not 
manipulate' lu'r limbs or ;iuy jiai't of her beiely; that he 
irave* her a tre'atnu'iit with a small dry e-e'll battery, one 
below the' spine auel the' other near lu'i" kue'e', but eliel not 
tre'at the' sweelh'ii ]iart at alt; that tlu' vacuum tre'atment 
consists of apielyiiie,' the' e-ups to tlu' spiiu', e'xhaustine: the 
air, atmeesplu'rie- iire'ssui'e' of the' aii'. and that allows the 
bheeed to e-i)'e-ulate' in iiicre'ase-d (juantities; that he thinks he 
treat(*d Mrs. (’ayton in .\uyust, 11*22; th;it his eillie-e'was then 
at 1723 1 Stre'e't, and she' e-omplaiue'd of hiy’h blooel pre'ssure 
anel asthma; that he- elid not at any time' treat Ik'I' for any 
injuiy e»f e'ithe'i-of he'i-h'e-s; that she- lU'Ve'r e-eemplaiiu'el about 
any ])ain in lie-r h'e;; that be'feu-e' that time' she had lu'vei* at 
any time' that witiu'ss i-e-e-alls. wlie-ii he' hael see'll lie'r jiro- 
fe'ssieuially or othe'rwisi', e-omplaiii eif any iiijui'y to, or yiain 
in he']- h'ir, eer e'ithe'r of lu'r le,e:s. 

On cross-e'.xamiiiation witiU'ss testilie'd that in adelitiou to 
beiny-a chii-oprae-toi-he' is a ii;ituret])ath,: whie-h me'jin.s 
()9 an advocate' of nature* he'aliii.u'; that he* we'iit to (kdi- 
fornia and attend the Oalifornia Ohireipractic School 
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and .u'radnatcd iliriM*: ihal it was ' two years' ('ourse; tliat 
luMim* a u'raduate mii’st* that allowcMl liini one vear oft* the 
r(*,e'nlar ('(nirsc: that liiey made it a two vt^ars' eourse: that 
dni’inL:* that two yt^ars he was aetnally in tln^ school nine 
months; that ho allendcd classics a|)])roximately four liours 
a week at ni.u’ht : that tin* American Scliool of Xaturo])athy 
they had a correspondents* course*, that it was alxmt a vt*ar, 
))roI)ah!y twenty-ti\'e or thirty It*ssons; that he nt'Vei* at- 
tt'uded an ost(*opathit' c*oIleus* and knows nothinu- alxmt 
osteopalliy: that he has ri*ad no tis*atises on ost(*o])atliy, 
and made no study in any way, sliaix* or form of the sul)' 
jt*ct : that In* lU'Ver pra(Mict*d it: that lu* is not a r(*,u*ist(‘re*d 
oi- duly (jualified physician of medit'ine, and has ik'Vc]’ I)i‘(‘n 
such: that as to tin* xaciium ('Ui» trt‘atm(*nt, almost any out* 
can do it. hut tin*!! In* tiiinks it i*e(juirt‘s sonu* skill to ai)ply 
])!*opei*ly, so as not to o\-erti*(*at tin* pati(*nt : that In* ai)plied 
it as ;i chiropisictor and aiit)li(*d tin* tr(*atnu*nt to tin* s])iin‘, 
;tnd the skill is to di*ti*i‘miin* where* on tin* spiin* tin* cuj) 
should !h‘ api;li(‘<l. and for how lonu*: that no sp(*cia! skill 
is retjuii’ed, to op(‘!*ate* tin* dry ci*Il I)att(*ry systt'm at tin* 
s])ine and knee, and tlnit it is a semiewhat small l>a1t(*ry, 
similai* to that that >'ou huy at i\ druu* stoi'e, take* ln»me* 
\-ourseir and treat \euii*s(*lf with : that the* vaenium tre‘alnn*nt 
was to i*e>l»u*(‘ tin* cii'culation e»f tin* hle)od in tin* ]»Iaintiff's 
case: that he takes Mood pi*(*ssin‘e*, hut eloe*s ne)t think he 
took hej' i.'iood pi'(‘ssni'(* ht‘fo!*e* he* eliel that: that if In* elid 
not take hei' I>h»<»d pressure* it was for tin* rt*ase)n that he 
did not h:;\’e liis instrument with him: that he* we*nt ahe*ad 
anyhow: that in* does !M)t reeadllhat when t his ])at ie'iit e'atU'j 
to !iim he'i‘oi*e th.*); slie had any e>tln*i' elis(*ase* (*xe'e*pl hi.^'h 
l>lood pressu!‘(> a!id asthma : t hat In* eloe‘s not pi*e*si;mt* 
7(> he (*an 'm* 1! te‘(*hnicaily what tin* fascialata is: that 
he has not !*ead it up in con!n*e'lion with the* case*; 
that ids kno\\h*due‘ of anateuny is (*hi(‘fly that In* _u*;iine*d 
while taking- his cenirsi* as a nurse*, and alse) e'hire)])ractor in 
the* ('hiropi*act ic ( ’olle*ue*: that he* st uelie*el most al>out 
anat(»iny in the* 1 ’hirop]*actic (k»lle‘u-e*; that the* siuely o^’ 
anatom)’ wa< Li-remnded first em u'(Mie*ral anate»my ane] tln*n 
imme*elia!e*!y ln'came spe*ciali/.ed ;is applieel to the s])i!n*. 
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Tlioroupoii llio plaiiil!iVs, iVollici- lo inaiiUiiiii t!ie issues 
on their ])art joined, ofTi-red as a witness Doctor Joseph 
Arthur Jeffries, who testilied in snlistaina* as follows: 

That he is a re.u'ulaijy licensed practitioner of tlu‘ Dis¬ 
trict of (’olninl)ia. and uradnated in fi-oni the I'ni- 

x’ersity of Virginia, ami is not a y,i‘adnate of any other 
medical school: that he has heeii pi'acticine,- in tlu' District 
of ('olninhia since liUO. and is j)i'acticiny- hen* now: that he 
has known tin* ])lai!itilT, l\osa Dayton, sinc(‘ Idll, and has 
treated her and memlxo's of h<'r family duriiiu' that tim<‘; 
that he treated hei‘ for hi.uh hlood pressure' and hronchial 
asthma: that sin* was inuu-ow'd very much and she was 
hett('r; that he stopped trealinu' hei- for that: that she 
eame hack and complained ah(»nl tliat, also for hiyh hlood 
I)ressnre: that it was in the' latter part of that he 

recalls the occasion when he c;dled to si'C' Mrs. (k-iyton at 
her la'sidt'iice in .Macomh Street in .I;innai’y, that he 

lias no I'c'cord of the exact date, hecanse !u‘ was convalese- 
in,”'fi'om an .-ittack of pneumonia, ami was not ahont praetic- 
inii" at that time: that he w;is ill himself; that he was called 
a day or two before' and I'efnsi'd to u'o to .Mi's, (’ayton, hut 
she' sc'iit Ik'I' son in in a ciosi'd car and la* we'iit out to sc'e 
lu'r this once': that his ollicc' was tlu'ii at !H)1 2()th 
71 Str('('t, Xorthwest : that Ik' ri'calls u'oinu'; to s('(' Mrs. 

Dayton at that tinu' and thinks it was the ('arly jiart 
of tlu' W(‘ek: that lu' do('s not re'memhc'r tin' ('xacl date: 
that he found a swe'Ulnu' ahont thi' size' ol‘ a sm.-dl lemon, 
just on th(' i)ost-lateral portion of tin' thiu'li. Witm'ss tln'ii 
stoexl up and showv'd tin' jni'x' jnst wln'ie' that \vas (indicat- 
inji') riii'ht Ik'Iow tin'hip joint. 'That that is tln'-point wln're 
he saw tin' swe'diny: that pre\ions to that occasion .Mrs. 
Dayton had m'\'<'r conn' to him foi- tre'atnn'iit for any Injury 
to her h'U', or I'itln'r h'y: that In' advisc'd In'i' to sc'(' a 
suryeon : that lu' was not practicing'at that tinu' and could 
not s('e lu'i' any fnrlln'i': tliat he did not make' a elia.u'nosis 
of the comlition: that he' thonyht it was a. ease' feir snru'ical 
attention; that in the' e-einrse' eef his iirae-tie-e' in the' District 
of Dolnmhia, In* ('stimate's tin' nnmhe'r of jiatients in' has 
treated at ei.u'hte'e'n to thirty a elay. ami is a1t;)e'ln'd to the 
staff of the Hmeru't'ney lIos])ital, that he' is liot familiar 
with osteo])athie treatmc'iit; that manijiulation is not in- 
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di('nt(Ml ill all<)i)atlii(‘ 1 i-catni;'!!! : ':at lie is not a surixoon, 
and cannol answci- wliat d(*iii*i‘(‘ o/ f(»r('o would be rotiuired 
to rupliirr tin* t'as('ia-Iata : that he did not I'etd eompetiMit 
to stat(^ assuniinu* that manipulation of the l»ody was i)r()i)er 
in siU'h a <'a.s<a and bi^arine- in mind tlu‘ foreibU* manii)ula- 
tion. wlicthm* tin* tiH*atm(*nt b(‘stowed was sueli treatnumt 
as the averaue praetitioiun* of nu‘dieine in the District of 
<\)lumbia, s]»e(Mal!/inu' In osteo])athy, eX(*i*(Msin.e* tin* oi’di- 
narv deere(‘ of skill and care, would (‘xereis(x 

()n eross-examination, the witm*ss testifiinl that mani])u- 
lations are not indieatt‘d in th<* i)raeliet* of allopathic (»f 
nuMlieiiir; that lu* knows nothiiur alxuit ostt‘o])athic treat- 
nuait : th.al he is not a suruH^on, an<l would not lu' apt to see 
a (as(‘ (if th(‘ ruiilui'e of the fasciadat;i of the thi,!:*li i]i the 
,i;‘r(*atm* trochantei' ri'.eion; that lu‘ woukl not l>e called upon 
to se(‘ one. 


'rh(‘reup()!i till* plaintiff'^, further to maintain the issues 
on tli(‘ir jiart JeiiK'd. off(*r(*d as a witm^ss Doctor S. Owens, 
whe lestilied ill substaiua^ as follows: 


I - 


That he ]'< a i-eu-nlarl\’ practieine.’ physitaan in tin* Dis- 
triel (if (’(dumliia. and he ha< betai such fiaun duma 
ihat he lias alttauh'd the family of Mrs. (kiy- 
ton: that th(‘y erie-inally lixaal near his oflicc* on II 
Slicet, and mo\'ed up to Mat'omb Slre(*l: tliat Ik* i*t*calD 
attendiiK-:* in*!* dui-Inu- tin* month of danuai‘y, that it 

will I>;‘ imiiossilih* fdi* him to state (‘XacUly t!u* houi'; tliat 
!k‘ ean c'ive tie* date, independent r<*eoIle(*tion, and that lie 
ha> a reeoi’d of all \ i<Ils: that sonu* of thesi* n*eoi*ds are his 
daily \i-itiiiu- !i>ls and made out when he h*av<*s, Init art* 
added lo duriim* the da>': that il* he reet‘i\’t‘d a hurry ('all that 
Would td'si b(‘ rtM'orded oil a pliom* book in* has on his d(*sk, 
t he hour t liat tliat eaII conies in : t hat he dot's not k(*(‘p it him- 
si'lf, tile st'cretary k(*('ps il : that in rt'sponst* to a (('h*])hon(* 
UK'ssae’e he Went to tin* honit* of Mrs. (kiyton in January; 
that his b(‘st rt'colleetion as to tin* dat** is that his fii'st visit 
w;is Jannai x' 'Jbih ('h^>e to January I^b. Wht*n askt'd wlndher 
In* knt'v; of a nareotit' lU't'scription, datt'd Januar// ‘Joth, 
he said h(‘ was familiar with it, that ht* lookt'd il ov(*r and 

does not remember <t‘(*inu* it on tlu* '2oth; that lie wont bv 

• 

tlu' (Inm- .-lore to faniiliarizo liiniself witli il: tliat it is 
clatetl tlio ’Jotli: that he did not familiarize himself with 
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j)res(M*i])li()ns in oIIum* d/iiii.* slniH's; that lie (lul not know of 
llie otlier dnn*: stores or wliat (lrui>* store tliev were in at 
llu' lime: that at the time he ti’eated lier, lie treated Airs, 
('ayton for a eonditioii tliat he thou.u'ht was seiatiea, a pain 
in the left le,*;' around the rc'.^ion of the seiatie nerve; that 
the seiatie nerve starts here (indicating') ami runs down 
in that direction (indicatin.u'); that she said she was suf- 
fm'in.u' ])ain: that he cannot ri'call si'cinu' any protrusion or 
swellinii' tlu're; that he cannot say for that is two years 
au'o. hut he helievi's if anylhini>' very iinnsual liad apjieared 
there, lu‘ should have renumihered it: that he cannot sav 
that it was not there: that he has no mental recollec- 
TM tion of anythin,n' unusual, more than any case of 
sciatica, nothiiii'' more* than would usually he found 
in any case of sciatica, oi' in the case of a comjilaint of pain 
in that re.yion. When asked whether h(' looked at that le,£? 
every time he called at the* house, lu' answm'ed, “Wi'll, if she 
had trouhh* with tlu' lee- tin* chances are I did: that per- 
hajis would he almost a routine thin;;- to do.” That on 
January JOth when he called in there lu‘ found Doctor 
I\andol))h there. 


.\nd is it not a fact yon and Dr. Randolph to,a,'ether 
e.\amine<l tin* len'.' .\. I would not answcu' for Dr. Kan- 
doliili. 

N'o. I understand that. Answm' for yoiirself. .\. I 
examined the le.e'as I had IxTore. 

(,). .\nd did not yon and Dr. K’andoipli at the same time 
examine tin' le,e'. whatever day it was, and (lid not ])r. 
Kandolph sa>' he did not know yon wei'e in char,e'(* of the 
cas(‘.’ .\. lie said that when 1 cauK' to th(‘ house. I knew 

nothin^' of his (•(iiitcmplated visit and In* knew nothin,i>' of 
mv a.ttendine' the house. 


(,). 'I’liey were veu'y much a,<iitated at the tiim* at the 
house.' .\. I do not know how much. 1 told th(“m how 
irree'iilai'a procedure of that sort was. 

(^). You had some fc'cline' about it, that l)i'. Kandolph 
should be called in ! A. Y(“s. , 

(,). How many times after that did you tlnu'e? A 
With my knowled,e,'<“ of the lhin,u', if they did not want me 
they should have told nu' that tlu^y did not want me, and 
they should not hav(' brou,u'ht in anothei' doctoi- without 
mv knowh‘d,u'e. 1 was there on the 2nd of February and 
the 5th of February.” 
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'I’liat lii> has a ivcollfctioii of i!ic dates he was there, 

which are the* 2()1h. the 2S{h and the doth of Jamiarv, 

• / 

74 ;ni(l ihc 2<I niid otii of Fc‘l)ruary. 

And wlnni you ('allod on various (X'C'asions, at 

llu'so diffiu-iuil limes, tliat you have* desi,ii*nal('d, wliat did 
you Irt^at luu’ for.' A. Pain in this riu'lit let;', in tlie i'(»i;'ion 
of the seiatie nerve. 

You nusan th(‘ hd'l ](‘u*, Doc'toi*, or do you nu^an the 
riu'ht li'.u*.' A. "Idle h‘ft Uvu’—I he^* your ))ardon.** 

Yiiat lit' did not taka* any sjxH'inum of lier l>lood or an 
analysis of tlu» urine, oi* anytliin.u' of that kind, Ix'eause 
that would i)(M-ha|)s hav(* no Ix^arinu- on it. Wlum asked 
wiudher it is not ti'iu* that uri(' acid is (*los(‘ly (*onne(*t(Hl 
with s(*iati(' trouhk*, lu^ answiuvd, '‘1 think ui'ie arid is one 
of th(‘ most ovt*i’-woi-k(xl and (‘Xa.Lf.uiM'alc'd thing's out. "Idle 
majority of eases to whi('h nd'ertm('(‘ to urie aei<l is made, 
I nuani eases of seiatii' troul)l(\ are vei-y (‘xa.u'.iferatixl, and 
it is a thiim* we an* tryinu* to foi*,u*(d. I think it was ln*eanse 
of tin* (‘om])Iaint tliat l(*d nn* to dia.u'iiose tlu* ease* as seiatie 
lroul)l(* that 1 i*(‘('omm(*nd(Hl that slu* liavc* iirst tlu* t(*eth 
ifoiK* ovt*r thorouu'hly to sta* if lh(*y produeiMl any inf(H'tion 
and tluit was my rt'eommi'ixlation in th.at line, and that was 
('on('urn*d in hy Dr. Randolpli.’' 

"Idiat seiatic' is not an infin-tious disease*, hut is a eondi- 
tion found caused hy inf</elion. \Vh(*n ask(*d if tluna* is 
nothin.u' unusual to attract his attention, why lu^ thouirlit 
of an inf(*('tion, witiu'ss rei>lied that "^d>u can classify tln^ 
causes of seialii'a. Infet'lion is tin* most common, ))(*rha])s 
oO or 70 pel* cent of all sciatic* is due* to inf(*clion oi- to some 
type* of infection.'' 

d'liat it was not nec*‘ssary to make* an analysis of the 
urine*, in a ease* of sciatica. 

7’) **(,). Do you or do you not, and is it not a ])ar1 of 

the u*en(*ral ti*e‘atm(*nl ' A. I miii'hl say y(*s or F 
mii;ht say no. I miuht say e'itlii*!* as an answ(*r as to wliat 
is the ,u*(‘n(*ral routine*." 

That it is an imjiossihh* epu*stion to answe*]*; that lie can¬ 
not rc'call wheth(*r he* made* any analysis of the hlood or 
urine, that lit* thou.u'ht it would have no h(*arin,i»* on this case*. 
Witness was aske*d whether he could inelicate if there was 
anv and the size of the swelliim* or condition of the leu* at 


l:OSA CAYTOX Vtf. MEIITOX A. ENGLISH. 


59 


that timo. or if tliorc w;: aiiy protrusion at any time, and 
was asked wliat he observed, and rejdied, “Of course, it 
would he well for the li.uhl of both of you to state that 


.Mrs. Cayton is a lady who is ratluu' stout: slu' has a si'ood 
deal of fat on her and it is not a very easy matter—there 
arc folds of fat on a ])(‘rson lik(‘ that, and where there are 
folds of fat on anybody who has that d(‘<>'i-ee ()f tissue on 
them that would ])erha])s ))revi‘nt you fi'om readily recog- 
nizing a thing. T saw nothing, as 1 stated, that left any 
im{)i‘ession on my mind to this date that there was anything 
of unusual type.” That 1 h‘ thought it was sim])ly one of 
those a\'<“i-age cas{‘s and that tliein* was not very much harm 
done. AVhen asked why he went so often, almost daily, if 
it was such a simple case, and what was the occasion of the 
many calls, he replied, “M’ell. that was five calls. T do not 
think that was very many Ix'cause the woman had i^ain. 


'I'hat would 1)(‘ tlu' rc'ason. 


1 tried to t>'ive her some relief 


b('cause of sciatica: many times that ti’ouble lasts for weeks 
or a month.” That .Mi's. Cayton was in bed when he got 
thei'c', and was in bed (‘very tiim* he went then';: that he did 
not tell her to go to bed: that resting in bed is oiu' of the 
forms of trc'atnu'iit foi' any of tlu' ])ains; that he 
Tb I'ound her tlu're when he got to the house: that he 
cannot r(‘call tin* coiu'ersation, but that if she was not 
in b(‘d he would hav(‘ told her to go to l)ed and if she were 
in bed he would have told her to stay: that resting this leg 
is one of the most imiiortant things: that very few who are 
suffering from sciatic are out and about: that if they are 
taking th(‘ pro])er treatment. I'est is the ess(‘nlial thing; 
that th(‘ pain was in the left hi]). When ask(‘d how he 
could determine whethei' it was sciatica oi' uric acid, he 
aiiswei'cd, that lie (|ualilies that, that she had a: ])ain in the 
region of the sciatic tiervi* and that he thought it was 
sciatica; that uric acid is simply supjiosed to lx* some im¬ 
purities there, but lu* believes it is one of those things they 
will all pul asid(‘ after a while: that as a factor in health 
it is much e.xaggeraled; that not many doctors ti'eat it; 
that it is oiK' of the things they are trying tO: get rid of, 
they are sort of ashamed of it : that he had treated her be- 
foi'c' for some other conditions; that she had come to him 
for some othei' trouble she had, and he remembers she had 
considerable trouble with blood i)ressure; that he treated 
her for that. 
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^ (»u may coiiliina*, Doctoi*. A. I had hveii ovim* hvv 
on i)rovions visits when lln^y liwd on II Sln^et. I only 
soon li(*r a couph* <»!* lim(^'< tlnox*, I think. Tlio rlian(*(\s ai*o 
I went ov(M* hei*1o liinl out what I eould. 

Q, It is not a <|Uesti(»n of tin* ehaiu'es. We liav(‘ to have 
11 k‘ a(*tual faets. A. I will liavt* to deeliin^ to answ(*i- anv- 

lliiiii;' of lliat sorU tlicii. I can onlv uiv(‘ von llic best of niv 

♦ • * • 

opinion. I arn ti*yinti’ to sei'ape out of th(‘ far distant ] k \ s \ 
wliat inf<»i*mation I ean. 

77 (^). Wliat would you say, Doc'lor, if aft(u fuiiluu* 
Iroatnieiil and optu'ation llit* cause was sliown there 

to he t!u‘ hr(*akin^* of tin* faseia-lata. Would you say that 
yoin* oi-iirinal diau'uosis and opinion was (‘i*ron(*ous ! A. 
Wt*ll. I would liave to know a wliole lot about it before 1 
would say it. If slit* was op(‘ratt*d on and this t'ondition 
was found, I’upturt* of tin* faseia-lata, and that eould pro¬ 
duct* pain th(*r(*, of course*- 

Q. ( Intt*rposin,u*.) \vs! A. (('out inuin.ir:) And the 
])ati(‘nt would I’tHHUVt* a t'Ui’t* or relit'f from it, I would tlu*n 
c(*i‘tainly tliink that the t rouble was t'aust'd by ru])t ui*e 
of tin* fastua, of t'ourst*. I)Ut that would not excludt* thost* 
('oinlitions biuni;' present, and tin* faseia-lata trtuibU* could 
])t‘i*ha]>s produt'c or au'irravatt* tin* t)th(*r." 

That lit* dot's not recall liaxin*;' set'ii a rupturt* of tlu* 
fas('ia-Iata on a cast* of that kind: that tlost* ('tuitlitit)ns 
ct)mt‘ in usually very seven* accidents wlu'n* there* is usu¬ 
ally a 1e*arinu- of the skin, and st) ft>rth, in strt'et i*ailway 
ac'citle*nts, t)r a thinu' like that. Wh(*n askt*tl wh(*the*r it 
('t)ultl ct>mt* frt>ni st'Vei'e* manipu!atit>n t)f that h*,ir, ht* an- 
sw(*ri*t!, ‘‘1 am not tiualilietl to answer. I think it th'peiitls 
(»n what tlt'u'ree* td' manipulatitui yt)U use. I wouhl lot 
(lualify on that." When askt*t|. What wtiiihl lu* the* rt'sult 
of the* fore'ibh* atltluctit»n t>r ]>ushin.i 4 ’ t»f the* kne*e* toward the 
mitidh* t)f tin* btxly, with i*esp(*ct 1t> the* hip, wiliu'ss state'd 
that it wt)idt! put tlose* structure's on the stre*te‘h anti the* 
amt)unt wt)uld di‘])t*ntl, of course*, on how mucli te*nsion you 
would ])ut tui it: that, of course*, the* re*sidt wouh! st)me*- 
times tlt‘pt*nti tm st‘\'t*ral factors, it may tle*])e*ntl on tlu* tis¬ 
sues of the* ]>atie*nl, st>nu* are* i)l!ablt* anel e)the*rs stt*e*l('h 
e*asily, so you cannt)t answe*!* what (‘ffe*e*t any tlefinite* jires- 
sure made wt>u]d liave*: that (*ve‘n if lie* knew liow 

78 much was made, he coulel not tpialify: that it would 
put tliei>e structure*s on a stretch; that it is very 
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liard to liow miu-li that stretch voiilcl be; tliat lie has 

novel- (loiic* any of tliat work; but lias seen it done, and 
str(“tehin,i>- tlu' seiatie lU'rve is one of the ordinary thini>-s; 
it is doiU‘ where they put a tlii.uh nearly over the heads; 
that adduction is turniii”- the h\<;- out and manipnlatiiii;' it. 

On eross-e.xainination, the witness testitied that when he 
spok(‘ of the irregularity of procedure that lu^ had in mind 
the irre”-nlarit>' of calliipi*' in another jihysician whih* he 
was on tlu‘ case; that the patient has, of conrsi*, the rii'-ht 
to have other physicians in consultation, but dhey nsnally 
ask you and make it a point to ask you about those thing’s; 
that he had with him certain records of his- calls to the 
plaintiff, and jiroducc'd the records. 

“•P.v Mr. Williams: 

Q. It' vou will li*t me sc‘(^ them. Doctor, I niiiv not aiiv 
further. A. (1 laiulinii' eeilain {)a|)(‘i‘s to eounsc*!.) For 
the saki^ (»f time, in this list (iiKlieatinii-) is inehuled my 
daily list of visits out to patituits. Those larc* for tlie 
mouths of Jamuu'v ami Fel)ruarv 1 done that to save 

looking over all the records. 1 took out of that package 
these reconls and put tlumi in this little env(‘lope (indicat¬ 
ing)." 'fhat he had marked his visits to .Mrs. (’ayton in 
r(‘d ink: that the lirst visit was on Friday, diinuary 2()th, 
that the record is a daily list made (‘ach day: that he 
was to go to till' lious(‘ on the 2i)th; that that comjirises the 
visits to the house: that he made a record of it;ou his visit¬ 
ing list ; that lu* does not know whether he was llie first 
jiliysiciaii called by the plaintiff: that he caniifit recall any 
statement as to that. 

7!> "(-i- 'fell us what you found. If you found a tele- 

phoiK* as of the 2.')th of .January. 192.‘'»;' A. Yes, sir. 
Xow, wliethei- 1 saw hei- on that (hde, I am not pi’e])ared to 
say, but 1 ha\’e it wi’itteii h(‘r(‘ on this list." 

'Fiiat he is ])ositive he saw hei’ on the 2r)th of .January: 
that that day was Friday: that h(‘ tried to cheek up, not to 
g(‘t in ei-ror, not only the day but tlu' month; that tlu' hand¬ 
writing on till* list was not his, l)ut was mad<“ out by his 
J)ookk(H‘per each morning, and all this (indicating) was in 
his handwriting. 
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You ar(‘ |><)sitiv(‘ yon visin ^ ln*i* on Fi'iday January 
2f)tli/ A. 1 am i)osilivc‘ that I visiit*(l lu*i'on Januai*y 26tli, 
\vhi(*h was a Fi’iday. 

(^). And yon may liavt* \'isitod lifi* on tin* day ]n‘<*('(‘din,u-/ 

Mr. Whhl': W’hal <!<► you mt'an/ 

'riH‘ \Vitn(‘ss: 1 am positivt* 1 visil(*d h(*r tlun'u hut not 
that it was tin* first. 1 am ir\ini;* to qualify this tin* host 
I ran for lK»tli of vf)u." 

'I'hat the iu*xt visit was on Monday January 2!>l]i; tliat 
In* was to u’o tlHM*(‘: and that soniolhinu- tunned up that h<* 
(‘<»ul<l not: and that that is i1h‘ n-ason a lim* was drawn 
throuli'h tluTi*; tlial it wa< his fault that In* was not thtn’o; 
that it <l(u*s not indi('at<* a visit, hut indicates tlial he 
shouhl ha\*e seen luu': that he >;tw Inu’ on January 
FLh’I, that lie saw her (ui f'ehruary 22n<I, 1!>2J: and on 
Monday Fei)i*uary oth, that it was on January doth 

that he met Doctor Randolph, hut that liis information 
was uolten from him hecause lu* had no rec'ord e\ce]»t 
tin* mental recoi*d (tf seeinu* him: that Ik* liml no nn'iital 
record of tin* date: tliat In* asked !iim somlhiim* ahout 
it, and he said that was llu* datt*: that lu* math* sonu* (*x- 
amination of the ]iati(‘nt wh(*n ht* lirst went llit're: 
SO that sht* t'omplaiiied of pain in the h‘ft \v*^: that In* 
t*xamini*d it. 

Did \'ou rt‘mo\-e tlu* (‘lothim:’ so that you could st*t* 
tin* lli‘sh, tin* skin' A. I madt* whatevt*!* t‘Xamination I 
tliou^'lit was m‘('(*ssary. 1 am tpiite surt* 1 did. 

(}. Did you i;o o\ er tin* ari*a slit* complaiiU‘d of ' .\. Well, 

wIk'U you ha\'e a pain in that rt*,u'ion it is usually limited to 
a dt*finil<* art‘a, tlu* art*a <»f a foot anyhow. 

(j). You did (‘xamiin* that area.' A. ^^‘s, sir. 

(^). .\nd found notliinu* out of tht* ortlinary.' A. If 1 did, 
it ct*rtainly did not make any imprt*ssion, hut Mrs. Fayton 
is rather a stout lady and it is not t*asy to t*x:imiin* 
])atit*nts varying- a ,urt*al deal in |)hysical makt*up as to 
usual makt* u]>." 

And it was at that linn* tliat Dr. Randolph was prest*nt 
and concurrt‘d in some dirt'ction of tlu* (‘xamination of tin* 
1(*t*th of tlu* ])ati(‘n1 : that each time he ii()i*s to visit a ]);ilienl 
lu* u'oes over the ])ati<*nt. AVhi*n :isk(*d wlietlu*r lu* went 
oV(*r tlu* jiatient and ovt*r this jiart on more than oiu* occa- 
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sion. lio said, if lie c'xaaiiiied a patient which had sciatic 
he would _<>•() over the area every time. That he things it 
was live visits; that he has in his i-ecord here tlii' ‘2r)th; that 
his is trying- to get straightened out on that for evei'ybody. 

“(^). It was not less than live, is that correct? A. Let 
me look at it (e.xamining jiajxn-s) ; jiossihly it wa.s—you 
know ])eople check a fellow np so these days. It was not 
less than live. 

(^). It may jiossihly have heen six ? A. Six, yes, sir.” 
81 That as far as he recalls he made an examination 

of the jiatienl on each occasion: that on one occasion. 
Doctor Randolph was ])resent. 

Wonhl yon say. Doctor, that if the jiatient had had 
on her left thigh a lump in the area of the sciatic nerve, a 
Innip the si/.e of a small lemon oi- a lump tlu' size of a goose 
egg, that von would have missed it? 


Mr. Cayton: 1 object. It calls for sjiecnlation on the 
])art of the witness. 

The (knirt: 1 think the (jiu'slion is ])ro])(‘r. 

Mr. ('ayton: An (‘Xct‘])tion may lx* noted? 

The (kuirl: ’^'es. 

Q. Yon may answer. A. On a stout individual, deep 
s(‘iited, with a good (had of fat. yon may overlook it. 

Q. A lump proti-nding from tin* surface? A. Right 
underneath the skin. 

(^). Yes, causing a distension? A. 1 think T would have 
seen that, yi's, sir. 

(^). Yon would? A. Yes, sir. 

Dy .Ml-. AYilliams: That is all. Doctor. 

'file \\'itn(‘ss: But deep down in th(' structure, T would 
not. 

By Mr. Williams: 

Q. T am talking about a lump standing outwardly from 
the surface? A. Ko, T do not think so. 

Q. \Vonld yon have seen it? A, T should have; the 
chances an* 1 would have.” 

AVitness tluni statcal that he had given an answer that he 
was not satisfi(‘d with himself: that a posture of a patient 
many times covers the readiness with which you would 
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rt*c-o<^nizc‘ the lliini;. A patient in an u])ri!j:lit position, 
82 for instance. Many times a tliin,<i is more pi'onounced 
wiiei'i' lliey are in an iipri.e:lit position. If tlu-y lie 
down von mav not reco”:ni/.e it so la-adilv or at all: that 
he had staled the chances, if it was there, lu‘ would have 
se(‘n it, hut a lun-nia is not always a fixed coiulition: that 
assumimr that it was fixed it is not likelv that lu* would 
have missed it; that In* would have seen it. 

On i-edii'i'ct examination, witness testified that a lot of 
tlu‘S(‘ thin,:;s ai'e very ohscure, and you many times have* to 
])Ut jjatieiits throu.Lih various examination- to come to a 
definite diatrnosis; that there was no absolute pi'oof oi’ 
method they have of I'ccoirnizin;; all thiuns, and only hy 
time and exclusion ai'e they many times able to ari’ive at 
a i)rop(‘r <lia,”:nosis: that it was his imi)i’ession that she had 
sciatic li’ouble: how riirlit oi' wi-oiiic it was is another matter; 
and the treatment he advised was in line with cast's he had 
set'll of that typi'i that mild cast's always lastt'd two or 
thrt't' wt't'ks, and nt't'dt'd rt'st and st'Vt're cast's may run 
into ])t'i'iotls of months: that tht' caiist's t)f sciatica are 
numerous, but the most fretpu'nt caust' is tlu' inft'ctioii or 
absorption of sonu' iiift'ctioiis matt'rial from tht' hotly in 
st)mt' way: that sciatica is usually at out' point mort' iii- 
teiist' than at anotht'r, but usually is ilisst'miiiatt'tl down to 
the iH'rvt', and usuallv I'lins down tht' thiirli, not usuallv 
iiiclutline: tlu' kiit't'; usually an area alon^ Hit* reirioii of 
tin* sciatic ut*r\t* to about tin* hip, ami soint'tinu's tin* t)tht*r 
nt'rvt's are invoivt'd, not only tin* sciatic ut*rvt'; that usually 
ill thost* cast's, tht*y t'Xpost* tin* It'.iT, lookinir at a jiart of it, 
feelintr it, mani])ulatiiie: it, palji/'/atiiiir it, and usually move 
tlu* limb mort* or h'ss: that he recalls I'xaminine: her, as 
In* dill in all thost* cast's; that In* math* no t'xcejition as far 
as lit* knows: that lit* wttuhl liavt* to ilt*al in ^reiierali- 
8.‘I li(*s; that he cannot spt'cify t'xactly what lie tlitl, 
but lit* fet'ls surt* lit* conhl irive a mort* accurate an¬ 
swer bv saviuiT that lit* ft)lh)wetl tin* usual routine that he 
• • 

follows in thost* cast's: that slit* was Iviiii; down in Ix'tl. 

On i*(HM‘oss (.‘xaniinalion, \ho witness was asked wliy he 

moved tlu^ limb in lliis (xisi*, and t(*stified lliat tliov nsnallv 

• « 

s>:et a hislorv of the case: that it is too far back for liim 
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to remember now wlietlier he got a history of the case in 
tins case; that knowing the case to be one of the most 
frecjnent cases of sciatica, they inquire into generally the 
heallli of tlie ])atient and asked such questions as if they 
are sulqect to sore tlii’oat, as tliey know the tonsils fre- 
([uently are tlie cause of this, and while asking about the 
teetli tliey ])erhaj)s look into the mouth; that they find cer¬ 
tainly that gold ca])ped teeth, they can tell from an ordinary 
looking at them, what the trouble is if any; that first they 
will advise a patient to go and have these teeth X-rayed 
by a man dfiing that work, and he would perhaps send in a 
reiiort saying whether or not the teeth were infected, and 
he would advise a treatment or an extraction; that if they 
found there wi-re one or more bad teeth there thev would 
arrive at the conclusion, very i)ossibly, that this sciatic 
ti'ouble was due to an infection of the teeth, and thev would 
have the teeth removed, and a good many instances of 
troubh' could jicrhajis bc' classified under that heading; 
that it do(‘s not always follow that a patient receives any 
benelit from having the t(‘eth removed; that he does not 
rememlxM- having mad(' any exce])tion in the routine; that 
the routine in regard to the examination of the limb was 
inspection and geiu'ral mani])ulation, and handling of it; 
that pei’liajis he would fe(‘l of it; that that is palpation; 

that manij)ulation is moving the entire limb; that he 
84 would catch the jiatient by the calf of the leg and 

move the leg gently in all directions: perhaps up¬ 
wards and I'aise it a little; that he would not bend the knee; 
that drawing it back and foidh is usuallv verv limited. 
WluMi asked whethei' lu‘ recalled making a statement, or 
words to the effect that he sometimes developed these ob¬ 
scure conditions, and that considerable time was necessary 
to develop these obscure conditions, witness replied that 
that was a difficulty they had, in other words, time clears up 
a lot of mystei'ies of medicine, like lots of other things; that 
he does not think that more than five inspections or examina¬ 
tions of the patient would be necessary to develop whether 
or not a ]iatient under such inspection had on his thigh a 
lumy) yirotruding outwardly, the size of a small lemon or a 
goose egg. 
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Tlier(*n]) 0 ]i tlie ])laiiitilT.': furtlicr 1o maintain tlie issues 
on llu*ii‘ ])ai't joined. otTi-rcd as a witness Albert Cayton, 
who lestitied in snl)stanee as follows: 

'That h(‘ is a son of Rosa and .Max Carton: is '2‘A rears 
old, and dnrinn- tlu‘ month of dannary. was em])lored 

with his fath(‘r who is in tin* transfer hnsiness; that dnriiii? 
the month of dannai-y he wa.s not thc-re dni'inii' the entire 
day, hut spent the halanee of tinu*, the day oi‘ days he was 
not there, at home studying:, ])reparin_u‘ for hiijh school 

woi’h: that he I’eealls in Janua.rv tlu‘ occasion whim his 

♦ 

motluM* mid lu'olluM' wtMil lo s(‘(‘ I)()('t<)i‘ Kiiii'lisli; that it 
liad talkt‘d of ai*(»iuid tlu* lioust*: that il si*(‘mc‘d to 

liiin it was on thi* -Oth of daiiuai-v that tln‘V Inft al>out 

« • 

!) o'clock ill the cai*: that no one licl|K*d his mother down tlie 
ste))s to tlie ('ar: that wluni he saw his motlM*r about 
So 11 o'clock, that day: that slu* returned in the car 
with his bi-otliei' Harry; that Ids brotlun* called him, 
and th(‘y prac'tic'ally ('arritnl her in the house to luu* l)ed- 
room on tlu* st'cond lloor; that he and his lirotlier ludped 
his mothm* umh*i‘ss. and eavi* her all tlu* attrition thev 
(*ould: broni,rht her tlu* c‘Ie<'li‘ic bae;, and assistt^d her as 
miK'li as possibh*, and his mother ask(^d tliat lu‘ I)oc- 
toi- Kimlish on the i)hon(‘ i*i.e‘hl away, and hiwv him come 
np as soon as possibh\ and that she said she was sufferin^: 
V(‘ry seveiH‘ pain; that Doc'tor Hnydish did not conu‘: that 

thev called Doctor Owens that dav; that he does not know 

• » 

who ('ailed him: that tlu^y weri^ <|uite (^xadtiHl ov(*r his 
moth(*r's illness; that he was lionu* tin* entin* day; that 
Doctor ()wens canu* that day; that he is sui‘(‘ Doctor 
Owens ('anu‘ that viu'v dav tliat his motluu* rcduimed from 
Docto]- Mnulish: that lie docs not recall exactly what time, 
lull it seems to him it was ahont three or four o'clock; that 
his hrother Harry was at home at the lime. 

On cross-examination, witness testilied that he did not go 
with his mother and hrother in the car to Doctor English's 
ollice. 

Thereupon the iilaintiffs. further to maintain the issues 
on their part joined, offered as a witness Leon Cayton, who 
lestilii‘d that he is thi‘ son of Mr. and .Mrs. Cayton; that 
he is 21 veas old; that he attends the rniversitv of Marv- 
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land dental school, and that in January 1923, was attending 
(Jcorgetown Dental School in Washington; that it was on 
a Saturday that his niotlior went to see Doctor English; 
that it had been talked of about the home that morning be¬ 
fore he left for school; tliat he left about 8:30; that he saw 
Ids mother l)efoi'e lie left; that he does not recall whether 
she was in her room or downstairs; that he always 
8G sees his mother before leaving the house; that dur¬ 
ing the month of January she had been complain¬ 
ing of dizziness and headaches, that is all; that she had 
no asthma at that time; that she had asthma previous to 
that, hut had not hetni conpilaining of it during that month; 
that he had never lu'ard her comiilain as to any pain or 
injury in her limb, and never heard it discussed at his 
home: that his motlu'r’s general duties around the house 
were in fixing meals; that the always fixed meals and even 
helped in tin* housework; that he returned from college 
about six o’clock that (‘vcndng; that his mother was crying 
and suffering from terrible pain; that she was in bed in 
her bedroom; but that he does not recall whether he ren¬ 
dered anv assistanci* that dav; that she did iiot have a 
nui'se; that two of his older brothers looked after her; that 
it seems to him she was in bed from ten days to two weeks 
hefor(‘ slu* went to the hospital; that he has no distinct 
recolhvtion as to the time of that; that she went to the 
Washington Sanitarium; that he went out there to see 
her and saw hei- when she came back; that after she came 
home she was in lied, and, of course*, I’ecnperating from the 
incision in her leg. 

On cross-examination, the witness testified that he fixed 
the date as Saturday because the next day was Sunday, 
which was not a school day, and he was home the following 
day; that he was not going out on Sunday so that was his 
only day at home; that he distinctly recalls being at home 
the next day; that it was the latter paid of January, but he 
do(‘s not ri'call tin* exact k‘ngth of time that elapsed between 
tli(“ time she Avas taken sick and the time she was taken to 
the hos])ital, hut it was around tAvo Aveeks; that he has not 
the same definiteness of recollection as to that period 
87 of time as to the definiteness of the recollection as to 
this being Saturday; that it could not have been 
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five (lays al’tcr tliat that slu‘ went to the liospilal, and that 
it could not have Ix'cn as lony as a month. 


'rh(*r(>u])oii the ])]aintilTs. furtlier to maintain tlie issues 
on theif part joined, otTcu-ixl as a witness Mrs. Mary E. 
Leech, who testified in snhstance as follows: 


That she i-esidtxl at hOll ‘J.'lrd Street. Northwest: that slie 
knows .Mrs. IJosa Cayton, tlu' plaintilT; that when she knew 
her she resided on II Sti'eet hi-tweeii lllst and l2l2d Streets; 
that she knows of her niovinii' awav from that address and 
lias known li(*r ovci* Iwinity ynars: and that shc^ always 
tlionirli a ,u*roat <lt*al of lu*r, and saw lien* V(M*y oftcni, l)otli 
ontsidi* and a1 lionn*: lliat sin* knows of no sidlVrini;'s or 
injnrit's Mi*s. Cayton siislainnd: that sin* had a ('onvorsa- 
tion with Inn* about a condition slu* had and witness rec- 
oniineiided ln*r to si*(* Majt>r Poston; that she did not see 
Major Poston ln*rself, and doi's not know who made the 
arran;Li'i*nu*nts with him; that she do(*s not know of Mrs. 
(’ayton snstainina* any injury or haviiiu; an aeeiileiit, dur- 
inir tin* eiitii'e period of tinn* that she kiu‘w hei*; that the 
last time sin* recalls sin* saw ln*i' was sometinu* in tin* fall, 
ln‘foi‘(* she W(‘nt to s(‘(* Major Poston; that she was ahh* 
to walk withiMit any difliculty whatever; that sin* told her 
that day slu* was suflerinu* with diz/iness aaid headaidn*, 
and consulti'it a doctor and he said she had hii^h l)lood 
pi*essuri‘, and that is \\o\v sin* cann* to rt*('ommend Major 
Poston : that sin* did not com] ha in of any otln*r disability. 


()n ci*oss-i*\amination, witness testifu'd that it was in cold 
W(‘atln‘r, ri'al cold weatln*r that sin* advist‘d Mrs. Cayton; 
that sin* (ainnot u'ivi* tin* month, and knows that it was 
('old W(*ather, l)(*caust‘ sin* W(*nt around with her coat 
S8 on and her litth* ni(*c(* went with her coat on, but that 
tln*y had no hats on; that it was before Christmas, 
but sin* cannot say how lon,u‘; that it was ]) 0 ssibly October 
of Xoveml)er, but sin* was not positive it was in October 
or X(A'(‘mb(*r; that that is her bi.*st r(*collection, and that 
it was not in tin* month of December. 


'’rin*]*(*u])on tin* ]>lainliffs, furtln*!* to maintain tlie issues 
on their part jeunt'd, offered as a witness Norman C. Glover, 
who testilied in substance as follows; that he is an 
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ostoopatliic ])liysiciau: that ho is a mombor ot‘ tlio Osloo- 
pathio Assooiatioii of tlio District of Columbia, but not au 
officer of it; that ho camo iu reply to a subixi'iia duces tecum, 
asking liim to produce* the rules and rejiulatioiis showing*' 
the ])riuciples of practice of osteopathy and osteoieatln' in 
the District of ('olumbia for the guidance of those* me*mbers 
anel ])ractitionei‘s as respects tlie princi])les, diagne)ses anel 
remeelie*s for the treatment eef high bloeul i)ressure anel he*ael- 
ache; that he* could not pre)duce them bee-ause there are ne) 
regulations that woulel affect that; that ye)ucanne)! se*t 
regulations legislatively feer eliagne)ses; that he ele)e*s not 
know e)f any rules or regulatie)ns eer ])rinciples for the 
diagnosis anel tre*atmenl e)f higli bleeeeel pressure and heael- 
ache*; tliat he eloe's neet kneew heew that e-an be in any scheeol 
e)f practice; that the* ge*neral ti'eatme*nt weeulel ele*pe*nel een 
what the high blooel ])re‘ssure* is; that higli bleioel jiressiire 
anel heaelaclie's are* enily symjitenns eif senne elise*ase; tluil an 
(*xaminalion or eliagnosis weiulel be* maele in sue-h case*s 
where one came* in anel saiel they we*re suffering freun high 
blood })ressure anel he*adache*; tlnit the diagne>sis anel e*x- 
;;minatie)n may ceinsist eif urinalysis, certainly etf jiidpatiein 
of the spinal are-a anel might go into the* eh'tail of the* 
patient's e‘liminalion; that ge'iie'rally unh'ss yen; find a ceui- 
elitieeii in the anatemiical e*xaminatie)n the-i'e* wonlel be 
89 a se'i’ies eif (piestiems ])re)pe)unel(*el to the jiatie'iil to 
ascertain the cause*; that he weuilel make* an examina¬ 
tion to see* what the* cause was; that there* weuild ])ossil)]y 
be an examinatiem eif the* heart, that it wonlel elepe*nel eui 
what either symptoms there* we*re*; peissibly the* kidne*ys anel 
the liver alsei; that a bleieiel ])re“ssure* eil e>\’e“i' iftlO is rathe*r 
high, ;uiel the* e-;nis(* may be obje*e‘tive* anel the* osteeipath 
mav be* able* tei ele‘te*rmine* the*se by anatomie*al e*xamination; 
that if the*y would not be* obje*ctive* they would look for 
the ("auses threiugh a e'linie'al (‘xaminatiein. 


On creiss-examination, wi1ne*ss te-stifieel than an ana 
tomical e'xamination weuilel consist ot a ])ali)ation ot the 
spinal are*a; that he* e*annot think of anything else right 
now; that they could afte*r that e'xaminatieui determine that 
there were otiier fe*ature*s to be le)oke*el into as to the heart 
seninels, teixenbm or some*thing else; anel assuming that you 
found hi the* anatomie-al examination a relax sacro-illiac 
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livr <la\ - at'tri* iliat that slu* went to the hosiMlal, and that 
it omiimI ant ha\‘r hocn as loai;' as a niontli. 

'ria-rnitpoi! tho |»laiatiiVs, furlluT to maintain tlie issues 
nil ilifii* |tai’i oilt'ftMl as a wiiiioss Mrs. Mary E. 

Leech, wlio toliliod in suhslanct* as follows; 

'I'lial -lu‘ fosidod at L\*;i*d Stia^'t. Xort!iW(‘St; tliat slie 
know- Mrs. lo»a ('avion, tin* plaintiff: that when she knew 
her >!ir Voided (ni II Str(‘(‘t ln'twtani - 1 st and --d Streets; 
that >he kiKtws of her nntvinu' away from that address and 
has known hei* n\er twent}' years; and that sln^ always 
tluniLrh a u'reat <leal of lu'r, and saw hei* V(*i*y often, hoth 
oni>i(!e ainl at home; that she knows of no sufl\n*inii’s or 
injnrie> Mr>. ('ayton siistaiiied; that she had a ('onvm’sa- 
tinii with her ahont a eondition slu* had and witne*ss rec¬ 
ommended her \n se(‘ Major Poston; that she did not see 
Major I'oston herself, and do(‘s not know who made the 
arraneemenls with liim: that sh(‘ does md know of Mrs. 
('a} ton sustaining- any injury oi' having: an accident, dur- 
iiur the eiitii'e period of time* that she kmwv Iku*; that the 
la>t time sIh‘ recaills she saw lier was sometime in tlu‘ fall, 
hefoi'e she weiit to sw Major Poston: that sin* was ahh* 
to walk without anv dinieuiltv wliatever: that sin* t<»ld her 
that da\ slu* was sulTeriue' with dixziin*ss and ln‘adache, 
and c<ui>ulted' a doetoi* and In* said she had hi^di l)lood 
pressure, and that is how sin* came to ri*comnu‘nd Major 
Poston : that sin* did not complain of any other disahility. 

(>11 cro>sn*xamination, witin'ss testitied that it was in cold 
w’eather, r(‘al cold weatln*r that slu* advist*d Mrs. (’aytoii; 
that sin* cannot .u'ivi* tin* month, and knows that it was 
cold wn*ather, lK*(*aust* sin* wt*nt around with her coat 
on and ln*r litth* niect* wt*nt with her c'oat on, hut that 
they had no hats on; that it was before (’hristmas, 
hut sin* ('annot say how lone'; that it was })()ssihly ()ctol)er 
of Xo\'emh(‘r, hut sin* was not i)ositi\n‘ it was in October 
or X(A-emh(‘r; that that is lier lH*st r(*(n)lle('tion, and that 
it was not iti tin* nnuith of l)ec(‘mher. 


Tln'iA'Uix)!! tin* plaintiffs, furtln*!* to maintain the issues 
on their ]>art Joined, offered as a wdtness Norman C. Glover, 
wliu lestilied in substance as follows; that he is an 
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osteopatliic i)liysiciaii: that ho is a mouibor of tlio Ostoo- 
jiathio Association of tlio District of Columbia, l)ut not an 
officer of it; that he came in i-e])ly to a su])i)(rna duces tecum, 
askinu' him to produce llie rules and regulatiiUis showing 
the jirinciples of practice of osteopathy and osteopathy in 
the District of ('olumbia for the gaiidance of thqs(‘ meml)ers 
and ])ractitionei-s as respects the principles, diagnoses and 
remedies for the ti’eatment of high blood pressuire and head¬ 
ache: that h(' could not j)roduce them l)ecause there are no 
regulations that would affect that; that you cannot set 
regulations h'gislatively for diagnoses; that lie do(‘s not 
know of any rules or regulations or principles for the 
diagnosis and treatment of high blood pressure and head¬ 
ache; that he thx's not know how that can be in any school 
of ])ractic('; that the general treatment woulddepend on 
what the high lilood pressure is; that high blood i)ressure 
and headaches are only symptoms of some distnisi'; that an 
e.xamination or diagnosis would be made in such cases 
where one canu' in and said they w(‘re suffcn'ing from high 
blood pressure and headache; that the diagnosis and (‘.\- 
amination may consist of urinalysis, certainly of ])alpation 
of the spinal arc-a and might go into the dotail of the 
patient's elimination; that generally unless you! find a con¬ 
dition in the anatomical examination tliei'c' w(»uld l)e 
8f) a series of (pU‘stions propounded to thc^ patient to 
ascertain tlu- cause: that In* would make an examina¬ 
tion to see what the cause was; that tlu're would ])ossibly 
be an examination of the h(‘ai1, that it would depend on 
what other sym])toms tlun-e w(‘re; possilily the kidneys and 
the livei’ also; that a blood ))ressnre of ovei- 200 is rather 
high, and the cause may be objt'ctive and the osicojjath 
may be al)le to determiiK' these by anatomical examination; 
that if they would not lie obj(“ctive they woujd look for 
th(“ causes through a clinical examination. 

On cross-examination, witness testifu'd tliaai an ana¬ 
tomical examination would consist of a iialpation of the 
spinal area: that In* cannot think of anything else right 
now: that they could after that (‘xamination dett-rmine that 
there were other fi'atures to b(‘ look(>d into ii?'_f<> the heart 
sounds, toxemia or something else: and assumihg that you 
found hi the anatomical examination a relax sacro-ilhac 
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joint, you will examine the limbs or manipulate the liml)s to 
ascertain tlve freedom of movement of the limb, or tlie lower 
limb; that he could best demonstrate it; and would demon¬ 
strate it if s>-iven a clinic: that the procedure is up to the 
individual: that there may be a diffeiaMice in techni<pu‘: that 
the ultimat(“ aim is the sami*: that the leverau'es are the 
same; the movement of the joint is tlu* same: but as to 
the techni(iue, that may be done diffeivntly. d'he witness 
then gave a demonstration of manipulation and staled that 
to relieve the headache or the high blood ])ressure he would 
manipulate tin* neck of the local treatimmt, and also gave 
a demonstration with reference to a ri‘laxed sacro-illiac 
joint in the left leg, stretching tlu* sciatic lUM’ve and Hexing 
and abducting tlu‘ leg from its normal ])ositiou and raising 
it upward and back over tlu‘ subject's head while the sub¬ 
ject lay on his back on the demonstration table, stating that 
was the procedure to detei'miue the tenseness of the tissues. 

On redii'cct (‘xaminatiou, tlu' witness testitiod tlial 
HO he had not demonstrated fullv the coui'se of trc-at- 
nnmt he would have given: that he was asked for tlu' 
diagnosis and not the ti’eatment: that he had not given the 
treatment for high blood pressurt' and lieadaclu': that the 
treatment wouhl d('))end largely ui)on tlu* sym})toms found, 
whether theri' were clinical sym])toms there involving the 
kidneys, that there are many things; that tin- effect of 
forcible adduction or pushing of the knee toward tin* middle 
of th(' bodv would bi* the correction of the sub-laxation : that 
is correcting a derangement of the sacro-illiac joint, that 
that would be the treatment of high blood ])ressur(‘ if 
caused from that locality, yes; that the headache is only the 
sym])tom, and the ti’vatment would depimd upon the con¬ 
dition of tiu' patiiuit : that fi'e(pieutl.v the lU'i'vous condition 
has something to do with that: that the degix'i* of force 
used would be determined largely on the condition of the 
anatomical condition of the ])ati(‘nt, whether you ha\'e to 
use much force in the reduction of the sul)-laxation there. 

On recross examination, the witness testitied that he 
could not see how any injury could ever follow an adduction 
or treatment: that in the d(‘monstration In* had given of tin' 
examination necessary to arrive at a diagnosis, that the 
demonstration covered what he would have to do to arrive 
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at his (lian'iiosis; Hint Iio had not denionslratc'd tlu' treat¬ 
ment that he would o'ive; that he would think that it would 
he impossihh' for an injni-y to result to the muscles, the 
fibres of the body in any ])art, the joints, or particularly the 
fascia-lata, followinu'a trc'atnn'ut of a patient iirthe rc'nnlar 
course of osteo))athic treatment as ])racticed liy him, and 
i^’enerally recoyiu/.ed hy the school of osteopathy. 

On redirect examination, the witness t(‘stilied that 
ni it would dei)end entirely u])on the force used, and 
that you cannot injure' the fascia-lata no hiatte'r how 
much you stretch tlu' ley,- without a complete dislocation of 
the head of the femur. 

Thereupon the ])laiutiiTs, fui-thei- to maintain the issue's 
on their ])art je)iueel, e)ffei-e'el as a witness Mrs, Elizabeth 
Miller, wlio te-stifie'e! that she' re'sieh'el at Pittshuryh, anel 
that eluriny slit' resieh'el in Washinyton: tliat she hael 
re'sieleel here twei ye'ai-s; that she knows .Mrs. K’etsa (’ayton, 
anel they wt're' yeioel frienels, anel that she saw lu'r eifte'U, 
anel that she re'e-alls be'iny at he'i- house in daiiuary 
when .Mrs. ('ayte)n was in be'el: that she thinks it Avas Sat- 
urelay the' 2()th eif January: that tlie'y we'i-e :dl yeiiiiy out 
tlnit day, :inel that they hael nnieh' u]) ;i ehiy eir twe) befeu-e 
that: that she use'el tei see he'r e>ver ;d he'r house' anel the 
next time' she' saw .Mrs. Cayteui w;i< ;it .Mrs;, (kiyton's 
house; tlnit she' elex's not re'me'inbe'r wlu'the'r anyone' e'lse 
was in the room at the' time', only that the eleictorIwas the-re; 
that it was seeme'lime' in the' afle'rnoeui; that she saw the 

elector in the* corrieleu' eif the Court House; that she onlv 

• 

i-e'members se'e'iny euie' eleee-tor at that time; that she was 
in the reioni eluriny the' time' he was Ihe'i-e aiiel hael no cem- 
ve'i'sation with the' eleie-tor; that afte'r the' eloe-teir h'ft .Mi-s. 
Cayteui showe'el he'r sonie'thiny; that Mi’s. (MytOn slmweel 
he'r Ik'i- limb; that she' saw a swe'Iliny eui it; that it was a 
]>retty yoeiel size: that she cannot say heiw larye' it was; 
that .Mrs. ('ayton was in be'el at the time. 

On cross-e'xamiinitieui, witiU'ss testifieel that she hael come 
fremi Pennsylvania that morniuy; that she hael not yono 
over the case' with .Mrs. Cayton, or with any m.e'mber of 
her family: that the date January 20th was not mentioned 
since she came here that she remembers; that she remem- 
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bt'rs that date; tliat i(‘m(‘ml)ers it hocauso it 
02 vas at that timt*, on tlu* 20tli of tho montli, she 
knows sho was over thoro: that sho can remember 
that date; that she used to ,u’o over tiiere a lot; that they 
used to <?o out a lot; tliat she fix(>d tin* date January 20tli in 
her mind because tliey had it made u]) to y-o down to the 
market; tliat they ,'i-(‘nerally used to u'o tou-ether, sometimes 
they would in Mrs. Cayton’s car and sometimes in hers, 
and they had it set to ji'o to tlu' market and she called up 
on Saturday morniii.t;'; that she had called uj) on other 
Saturday mornin.u’s to yo to tlu' market; that she ,c,'ot an 
an.swer from someone in tin* honsi* that Mi's. Cavton was 
sick ill hvd ;ui<l slu‘ waiitiMl to know wlint was wroii.u', and 
tlicv said l!i(‘v cal!(‘d for tin* doc'tor and sln‘ said sin* would 
<xo over to sim' hei’, and did li'o over in tin* afternoon some 
time after lunch; that she could not li\ the houi'; that she 
stayed until about five o'clock; that she saw the swelling- 
on the left le,u’; that tin' doctor was '^oiu* wlu'u she looked 
at this limb; that she saw it after Ik* left : that she was in 
the room all the timi* the doctor was there; that he ('xam- 
ined her and wrote out a prescription; that she was not 
exactly near to the beil, but was at the oth(*r ('iid of the 
room. 


Thereupon the jilaintilTs, further to maintain the issues on 
their jiart joined, offered as a witness Dr. Gerffrey Wil¬ 
liams, who testified in substance as follows: 

That he is eiiua.yed in tin* activi* practice of sur^'ery, and 
does some mi'dical work, but practically all snru'cry, and 
is connected with the Washington Sanitarium and Hospital 
at Takoma Park, and has been so connecti'd for nearly 
nine years; that Doctor .Miller is the surii’eon-in-chief 
there, and he assists him; that In* has had other ('xperience 
as a suru’eon and has been located in a county hospital in 
('alifoiaiia, and had doiu* souk* woi-k previous to 
93 that, and in all has been working' in sur,;ri‘i*y ever 
since he ,y,’i’aduated in lint!; that he rc'calls the opera¬ 
tion on .Mrs. Cayton; that he do(‘s not ia>meml)ei- the date 
that Doctor Miller opei’ated on her :ind he assisted him; 
that he recalls that the reg'ular stall' of nurses was ])res- 
ent; that he cannot tell who they weiv exactly; that he 
does not know whether any of the other staff was there 


73 


ROSA CAYTON VS. MERTON A. ENGLISH. 

besides the nurses; that lie presumes there vere pei’haps 
leu or twelve people; that probably several examinations 
were made of Mrs. ('avion before the ojieralioii; that he 
made an examination of her with Doctor Miller; that he 
saw her onlv once at the time of the examination; that she 
complained of difficulty in her hi}> and thi.^h; that during 
the operation he observed a laceration of the fa.scia cover¬ 
ing the muscles; that the muscles luilged out through the 
laceration the same as an innei- tube when in an automobile 
tire when there is a bri'ak in the casing; that in the human 
limb von first have the bone, then the muscle and tlu' fascia 
which is a covering of the muscle, and the fascia-lata 
envelo))es it all; then the fat and the skin; tliat the main 
examination he saw Ix'fore the oix'ration was they oliserved 
her thigh and hi)), ))al})ated tin' surface and moved the 
thigh about; that she doubth-ss had a more com|)tete ex¬ 
amination by Doctor Miller, but that is what In* saw when 
he assistc'd him; that there was ;i tumorous mass on the 
side of the thigh just below the hi)) joint, ))erha))s ))osteih()r 
to it, a little behind the shaft of the fcmiur; Hint when the 
o))eration was made he ascertained the cause of the trou¬ 
ble; that Doctor .Miller was o))(‘rating; that tliic' muscle, a.s 
witness said, bulged out through the laceration of the 
fascia-lata the same as an iniun- tube of an automobile tire 
will bulge through a ru))tur(‘ in the casing; tliat the mius- 
cles are not self-contained, tlu'y must be su))))orted 
04 bv the fascia. i 

Dn cross-examination, tlu' witness testified that as 
he remembers, both he and Doctoi’ Miller moved the 
thigh about; that he was ])resent ; that he could not state 
certainly; that he naturally movt'd the leg; that the thigh 
was moved about in all directions; that he had elevation, 
adduction and abduction of that left leg; that the )iatient 
was in bed in her room when he saw her; that there are 
many layers of fascia in the thigh in addition to the fascia- 
lata; that one is called the su))erficial fascia; that one is 
called the fascia-lata; that tlu're is fat between the fascia 
and su))erficial fascia; that the fat is on both sides; that 

there are numerous lavers of fat beneath that, and then the 

% 

fascia-lata; that it is not always easy to distinguish it; 
that his answer to this question and the answer to ^fr. 
Wolf’s question are both correct; that the last is the tech- 
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nique of tlie suporlicial fascia, and is unimportant from 
the standpoint of tlie muscles, the retaining of the muscles; 
tliat it would l)e a matter of opinion whether you could rup- 


tui’e th(‘ fascia-Iata without 


rui)turing the superficial fascia; 


that he thinks 


von could for the reason that the fascia-lata 


is a (hnise sti'uctnre that would not give, whereas the sujier- 
ficial fascia is more elastic; that is a matter of 0 ))inion 
and h(‘ does not know; that so far as he knows his first real 


undi'i’standinir of the case was after the incision was made 


in the plaintiff's leg, and then that he first ascertained that 
1h(‘re had Ixh'Ii a lireaking or ru])tui'e in either the fascia- 
lata or the sni)i‘i‘ficial fascia; that he had never seen a 
ru))tuia‘ of tli(‘ fascia-lata similar to this one. Witness was 
asked to stand and indicate about the ])oint where the 
tnmorons mass was ))rotruding, saying that it is 
!>.’) just bt'low tlu“ greater tuberosity. Wlum asked 
whetlicr it would be more in front than behind, wit¬ 
ness answered just perha))s, just Ix'hind; that his recollec¬ 
tion is that it was hei’c (indicating) that it is I'ight in the 
iK'ighboi'hood of the trochantt'r, just below it; that Doctor 
Miller made the incision: that he does not I'emember any 


of th(‘ l(‘n oi- tweh’e peoph' leaving while the o])eration was 
going on; that usually there are many going in and out, 
s(>veral i-atlu'r: that he do(‘s not remember any jiarticular 
individual leaving or coming in: that he assisted Doctor 


Miller by catching, blood vi'ssifis and s])onging the surface, 
holding tlu‘ tissues, tying the ])lood vessels, cutting ligatui'es, 
doimr everything that the surgeon does ]K'rha])s, exce))t the 
actual incision: that he was therefore in a ])osition to see 
what Doctoi- Milhu- did with the knife; that he cut right 
down ovei- the fascia-lata at the ])lace where it was ru])- 
tured: that he does not know how close he went to it; that 
he does not know whetluM' Doct(U’ Millei' touched the pa- 
timit's fascia-lata with his knife. 


Tlu'rcmpon. to maintain the issues on his part joined, the 
d(‘f('ndant. Doctor Merton Alden English, offeu-ed himself 
as a witiK'ss and testified in substance as follows; 

That he is a ])hysician. a graduate of osteopathic colleges 
and the allojiathic school: that he is duly registered and 
(pialified to jiractice in the District of Columbia as a physi- 
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cian of medicine, and has practiced in the District of 
Columbia twenty years; that his practice Inis consisted 
both in the schools of medicine and osteopathy; that he was 
rofristered at the Health Offiee under the Medical Act of 
1915, as Doctor of Medicine and has ])racticed in tlie Dis¬ 
trict of Columbia twentv veai's; that he was first ijraduated 
from the .Massachusetts Collen’e of Osteopathy; post- 

96 irraduated in the Ainei'ican School of Osteojiathy and 
the medical department of (leoi-ije Washin.ijton I’ni- 

versity; that he is a member of the local osteo])athic as¬ 
sociation and of the Amm’ican Osteojiathic .Association; 
that his course in general medicine was four years at 
(jeory-e Washin,i>-ton University, and his course of study 
previous to that was thret' years; that the subjects w(‘rc 
the same in osteopatliy as in the nu'dical eolh'sijes with the 
exception of meteria medica; anatomy, ])hysiolo,uy, jjathol- 
ooy, princi))les of jiractice, and diagnosis of the sulijects 
usually studied in a medical school with tin* exception of 
materia medica; that he sec's from twenty to thirty-five 
cases durin,"' the day dnrini;' the winter season, and i)ro])ably 
fifteen to twenty in the summer tinn*; that in dannaiy 192.‘5 
his office was on the nintli flooi- in tin* Colorado Buildin.i*'; 
that his office has never b(‘(‘n on tlu‘ fifth or thii-d floor of 
that buildinsi': that lu' first saw 1h(‘ ])Iaintiff, Mrs. K’osa ('ay- 
ton, on January 20, 192.‘>; that .Major Poston referi-ed .Mrs. 
Cayton to him for a ])hysiea.l examination; that sin* said 
she came to him b(‘caus(> she was rcd'ei'red by .Major Poston; 
that she was sufferiiifi' with jtains in tlu' head and ])ains in 
the lumbar riyion of the liack, and ])ains in the left lej?, 
and pain in the Iiack of the leii:; that he lirst saw her in the 
main lobby of the Colorado BnildiiiL''; that he was .efoiiii? 
into the buildin,"' and had (‘onu' into the liuildiim: and was 

waiting’ for tin* elevator to come down; that this ladv 

• 

stepjied off the elevator, and that the eh-vator man indicated 
that ho was Doctor Knnlish, and wh(M-eupon she stciiped 
up to him and said that she was .Mrs. ('ayton. and that she 
had an apiiointment with him Imt was late si’ettin.i:: to the 
office and the secretary told lun- he could not s('e her; that 
she said she was suffering- very much with pain in 

97 the leir and came from Cleveland Park and did not 
want to make the trip liack if he could possibly see 

her; that they got into the elevator and went up to his office; 
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and that lie left her in the waitin.n: room, and she was 
eventually pnt in the oj)eratin,<r room hy his secretary, and 
he wi'iit in to examine her; that no one was in the operat- 
in.i; room Ix'sides the witness and the patient; that he has 
a waitinif room and his secretary was in the waiting room 
and hack thron.irh the hall hy these treatment rooms; that 
there are four treatment rooms; that there is a hall lead¬ 
ing' to lli(‘ operatinir room in which he and Mrs. C’ayton 
wer(‘ fi'om the inception room; that the door was closed 
hetwec'ii the room and the hall, and o])en between the hall 
and the waiting room; that he first came into the recep¬ 
tion room (uiil exits off that into the hall; crosses the hall 
aiiid ii’ct into tin* operatiii”’ room, one of which he and Mrs. 
('avion li’ot into; that tlu* door from the o])eralinj^ room to 
the hall is a hi*;- door and Inis ,<rlass in the ni)per part and 
tli(‘ dooi's Ix'lwecii lh(‘ hall and the I'eception room were 
open; that after lu* u'ol Mrs. ('ayton into the o])eratin,a: 
room he made a pliysical examination of h(‘r; that he first 
h;id h(‘i- sittinu’ on a 1al)h‘ and examined her s])ine; then he 
took liei- l)lood prc^ssnia*, examined her heart and her Inn.u-s, 
th(' abdominal cavity and the pelvic cavity, the sacro- 
illiac joint and the le.u’; that she complained she had this 
])ain; that she was limpin.a,' as she walked into the office 
from the elevator; that he examiiuxl hei‘ sacro-illiac joint 
becans(‘ slie was coinplainiiiir of pain in the back and in this 
len’; that befoi'c' In* placed her on the table she said she had 
been complaining' of pain in Ikm' head, back and h\ix; that 
lie do(“s not r(‘call that she stat(‘d for how Iona: shi' had those 
pains. Tile witness then made' a demonstration in the pres¬ 
ence of the jury as to the treatment he administered 
!)S to the plaintitT and stated dnrina,' the examination 
tlnit Ik' went over the ])atient's sjiine while she was 
sitting' and wind riaht down lu‘r spine and examined her 
sacro-illiac joints in such manner (indicating') and tried 
the mobility of tliem and then had the patient lie on her 
back, and he winit ovei- tlu' vai'ious organs, the liver, in¬ 
testines. and so foi'th. and then made a jielvic examination; 
that lie made a \'aainal examination, and then he examined 
the leir complaiiH'd of, tlu' le^ she said she had ])ain in, 
tlu‘ left !e,<r. and ]>nt it throusjh these motions (indicatinsi') 
in tins manner and then he had her turn on the ri.irht side 
and com])ared the illiac joints, the riyht and the left, and 
took the blood pressure and examined the heart and the 
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Inng'S; that he relaxed tlie mnscles in the neck and found 
the tension was pretty great; that he loosened the tissues; 
that he had demonstrated to tlie jury everything; he did to 
the ])laintilT’s left leg or tliigh; that he did not at any time 
Inive his knee eitlier against the plaintiff’s right or left leg; 
that the i)atient did not at any time while she was in the 
o]K‘rating room scream or ci'y; that the examination took 
probably about thirty minutes; that he treated tlie muscles 
in the back of her neck, and when asked what he called what 
he did to the leg, he answered that he examined it ;that after 
he was through with this ti’eatment and examination, he left 
Mrs. t’avton in the room and so far as he knows nothing 
happened and he went on about his work with other pa¬ 
tients; that he does not know whether or not anv one else 
went into the operating room; that he next saw Mrs. t’ayton 
in coui’t on Moiulay; that he did not see lun- leave: the office; 

that when he saw Mrs. (’avton in the elevator none of 

• 

her sons who had testified as witnesses wc're with her; and 
no other persons were with her; that he was accom- 
t)9 jianied by Mrs. Cayton all the way from tlu' elevator 
shaft to his office ui)on entering it; that when he 
entered his recejition room with .Mrs. (’ayton he saw Miss 
Lee, his secnffary; that he lii'st noticed the limp that he 
observed in .Mrs. (’avton when he saw hei‘ walk when she 
got on the elevator in the building in the main lobby of the 
(’oloi-ado Building; that aftiu- he had made his examina¬ 
tion he re])orted back to .Major Poston; that he made a 
writtmi recoi'd of the rc-sult of his examination of .Mrs. 
('ayton, and was asked to look at a pa]>ei- which was handed 
him and tell if that was the oi'iginal record that he made; 
that it is done in this way; that he makes notes of his find¬ 
ings and then dictates them to his secretary; that the paper 
handed him was what he dictated to his secretary; that he 
is sure of that; that he dictated it that day; that it is a 
history of the case made to send to .Major Poston for his 
reference, because he sent her to the defendant; that that 
is his ordinary jirocedure after he makes an examination, 
and the jiaper was thercuipon offered in evidence. 

“The Court: I do not recall anvthing in the testimonv so 
far with respect to the question whether Doctor English 
was expected to make any report to Major Postoin. 

l\Ir. Morehouse: I will ask him that now. 
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By .Mr. ^roi'vlioiisc: 

Q. DcK-tor Kntrlish, was it intended so l‘ar as you know, 
lliat aflci' you inado llio (.‘Xainiiiation which you did 
make- 

Tile Court; DoiTt ;uis\V(M’ this (juestiou. 

((). (Coiitiimin.ii*:) that you woih* to ro))oii back to Major 
Poston tlio result of \'our exainiiiatioii ? 

'TIu* (’ourt; 'I'hat ([Ueslion cannot be permitted as 
loo put ‘ Wlit'lli(‘r it was inlmided.' 

1>\' Ml". M ort*lious(‘: 

(,). Did you n‘porl bach 

'riu* Court: Tliat is not tlu‘ point (utliei*. He would not 
liavt* any I'i^-lit to Itind liis patituit by tellini>: some other 
doctor sonnethin.u' about tin* casi*. If this patient told him 
to niakt* a report to Dr. Poston that would be another 
matter. 


Dy .Ml*. Morehouse; 

Did Mrs. ('aytoii r(‘quest you to report back to Major 
Poston/ A. Xo. 

.Ml*. .Morehouse: If tin* Court ph‘asi‘, 1 otTer this not as 
a report made to Major Poston from Doctor Kn^i^lish, but 
as an oi'iuinal r(‘('ord niadt* iu a(*(‘oi‘danc(‘ with his i*e.u*ulai’ 
pro('t‘dure, as a I'esiilt of his (‘Xamination, dictatiul by him, 
and he testifu*d it is as In* dictatt*d it. and he dictated it the 
sann* da\’ he made tin* t‘\aminalion, and it is for tin* ])ur- 
p<»se of .u'ettiii.u’at the (‘xact r(*sult of the i*xamination bi'ttcr 
than by indejic'ndent ri*colh*ction that this is ottered, and I 
think it is admissibk* on that u'round, but not as a report 
to Major Poston, or a r(*i)ort of Major Ihiston. 

d’ln* (\)urt: The Do(*tor has not indicated tliat he need(*d 
anythinii* to r(‘fri‘sh his re('olh*ction by in statini;* what In* 
found to bt‘ lier ('onditiou. I doubt w]u*tlu*r the r(*cord 
that he ma<le of it Is admissibh*. Ht* testified with r(*fer- 
(*n('(‘ to that from his nn'inory. 1 think it would be treading 
on sli))perv i^rounds tln‘re to ])Ut that in the record just 
now. 
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^fr. ^rorolionso: Will your Honor allow us an 'exception? 

'J'lie (’onrt: I have not ruled on this question. 1 have 
only intimated how it seems to me, but that can wait. 
101 You can j>’o on with somethini>’ else.” 

The witness was asked whether Mrs. t'avton: said anv- 
thiiii; to him with respect to the nature of the services 
which she eX])ected at his hands, as to whether; allo))athic 
or osteo])athic and rei)lied that he did not recall that she 
did. 

On cross examination witness testified that he had demon¬ 
strated the entire treatment he had i>iven the plaintiff; that 
it took half an hour includini>' the examination; that the 
actual treament took a few minutes. 

Whereupon the Court temporarily excused the witness 
from the stand. 


Th(‘reupon the defendant, further to maintain Hie issues 
on his ])art joined, offered as a witness Doctor Custis Lee 
Hall, who testified in substance as follows; 


That his profession is surifery, and he s])ecializes in 
Orthojiedic surgery, which is hone and joint sui'gei'y; that 
that does not include, nor is he familiar witli o.steopathy; 
that he has been engaged in tlu' jiractice of his profession, 
as a specialist, in the District of Columhia, for five years, 
and was not engaged in pi-actice elsewlu'i'e jirior to that; 
that he gi'aduated fi'om the medical depai'tmeiit of (leorge 
Washington Univm-sity in l!tl2, and has his degree in Doc¬ 
tor of Medicine, and is registei'ed in the District of Colum¬ 
hia, as such; that hetwi'cn the lime of his graduation and 
entry into the practice of medicine in the District, he took 
a post graduate course in Boston and Xew York, and in the 
war he pi’acticed his profession with the British :ind Amei'i- 
can armies in France, and the army in this country after 
the Armistice; that in the course of his ])ractice of 
1U2 surgery, he has many times seen a patient’s leg 
manipulated; that he does it himself constantly in 
practice of his own s])ecialty; that he has seen a riqiture 
of the fascia-lata; that in many cases there was a fracture; 

that he would sav in over half the cases he had seen there 

% 

were fi-actures of the thigh or hip joint; that he has seen 
a case of rupture of the fascia-lata of the thigh caused by 
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mniii])nlatioii of the le.ii’: lliat one case in point he remom- 
l)ers iluTi* was a inani))ii!ation of tlie fracture in tlie liip 
with a dislocation of the hi]) and tlu* sliaft of tlie bone 
slippi-d and ton* tliroiieh as tlie head of the bone went into 
])laee and tore the faseiadata: that that is the only ease he 
lias refeiAMKH* toithat hehasiiot jii'rsonally any knowledge of 
any ease of rntitnre of the faseiadata of the thigh nnaeeom- 
jiaiiied I)y any fraetiin* or dislocation of the bone strnetnre: 
that he has read of two, which wi-re inani])nlations under 
an anai'sthetie in which tin* hi]) ankylosed. and the manipu¬ 
lation was done to break ii]) the adhesions nnd(‘r an anaes- 
tlu'tic; that tiu'se two lie read of: that he has no ])ersonal 
knowledge of them: that ankylosis may be either librons: 
that is partial, or complete: that adhesions result from in¬ 
flammation at the hip joint and from a stiffening of the 
joint, which is treated by inanipnlation. but always under 
an anaesthetic: that he was in court and observed the 
demonstration made liy Dr. Mngiish as to what he did to the 
jilaintiff in this casi*: that in his o])inion. and in a case where 
a. jiatieiit was conpilaining of a pain in luo' left leg, that 
such a treatment or examination or manijiulation of the 
left leg, as he saw here, would lie jierfectly jiroper SO far 
as he can see: that it would lie jirojier from the .stand|)oint 
of surgery and the standpoint of surgeons and jiliysi- 


lOd cians of the average degret* of skill and ability in 
the District of (‘olnmbia. and the allojiathic school 
also: that the main manijinlation of the U'g under an anaes- 
tlu*si;i is for dislocation. ])artial or complete, of the sacro- 
iliaie joint, and that is a routine manijuilation under an-os- 
thetic, the patient lieing flat on the ba/ic, the* h*g extended 
over the body and the muscles stretched to their utrno.st: 
that that would certainly stri'tch tlu* fascia-lata of the thigh : 
that he knows of no cases niuh*)- anaesthesia where he saw 
the leg stiA'tched liac// of the head whei'e there was an in- 
stance among them of tlu* ruiitun* of tlu* fascia-lata: that 
he has proliably s(*(*n dOO. and has doiu* at h*ast 100 himself; 
that lu* knows of no i-uptnre of any of them that were 
brought to his notice. 

104- When ask(*d if an osteo]);dh or a idiysieian would 
take a ])atient and manipulate the leg by rotation 
or from sidi* to side, by what is known as adduction or 
abduction, to what ])oint he could extend such manipula- 
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tioii witliout riiptni'iii.u* llio fnscMa-lata, witness: n^sponded 
lliat it would depend entir(‘]y on tlu‘ iinlividnal, that lakini>* 
tin* ease of a ralleei* sltml woman ol* app]*oxiimalely 4(5 
years of ai 4 *c‘, tlial wvudd he a inattt'r of jxn^onal jnd,u-meut, 
that then* is some noi*mal play in all eas(‘s: that it would l)e 
niueli less likc*ly to nii)lure tlu‘ faseia-lala adduelion 
or ahduelion tlian l)y full ixxtcmsion of thc‘ le*;;* whieli he 
di*seril)ed l)efoi*c‘, in wlii('li ease* that is nnOH* dani*'er; 

that lie is familiar with tin* bones known as tin* fimmr and 
tin* li'reatm* troehanler, and l!n*y am* iin'linh^d in the ])ro- 
fessioii in whieli In* is a sp(*('ialist ; that lln'n* is no surface 
on t*ither the ln*ad of tin* fi*mur or lroehanU*r wliich is 
sharp enouii’li so that it could, without !u*in,Li- dislocated or 
bi'oken, poki* throutch oi‘ puiu'turc* thi'ou^-li tin* fas(*ia-lata, 
unless there* was a frac'tiire* or anomaly: that it is almost 
im))ossil>l(* to dishxritc* tin* ln*ad of tin* fi'inur from the 
trochant(*i‘ with tin* patie*nl e<»ns('iou'<: that it is also im- 
])ossil)le to rupture* the* fase*ia-lata with tin* patie*nl con¬ 
scious. \Vln*n aske*el whe*tln*i* In* ('onle! uive* tin* jury some 
ide*a as to the* amount of forex* that would lie* neee'ssai’v to 
briiii** abe)ut e*illn*i’ a ruiiture* of tin* fasena-lata oi* disleica- 
tiein in a woman 4(5 ye*ars of a,t;'(*, we‘i,u’hin,i;‘ ai)]>ro.\'imately 
170 le) ISO pounels, of the hea<l of the f(‘mnr, \vitin*ss i*c‘- 
spe)nde*d that he* eloe*s not think it is humanly possible* to 
eh) that. 

I'pein ci*oss-e*xaminatie»n, wilne*ss tcstili<*d that lhe*re* ai*e 
a. nnmlier e)f thin.u's that mi,u*hl proelnee a le'arine.* of the 
fase-iadata: that tin* lirsl two things are nianipula- 
107) tion e»f the* hip and skin fraelui*e‘S about the* hip 
joint le*arin,u* thi-ou.i;*h, anel third, iiiilannnai ion at the 
faseia-lala i)roeln('in.a* a weal<e*nin.e.‘ <>f the* tissin*; that he 
doe*s not think that if sne'h a e-oinlition existe‘d that made* the* 
limbs susex'ptible* to the* bi'e'akini;' of the faseia-lata, one 
e'onhl not se*e* it with tin* nake*d e*y(*; th;d strictly speakinjj;, 
the* troehante*r is the* outer e'dae* of tin* allae'hnMuit of all 
muse*le*s to the* hip joint, anel the*i*efoi*e* those must*l(‘s woulel 
l)e* on the ure*ate*i‘ slre*t('h: that the* mus('h*s ai'e* ve*r\ sti'onu* 
the*re*, be(*ause* of tin* atta('hme‘nt of the* lai'ue* mnse'le*s of 
the* Ihiu'h on the* outer sieh* to tin* t I'oehanlei* anel the,* mus- 
e'les if any are* stre)n,<*’e*r the*i'(‘ be*e*ause» tin* stress is ,i;*re‘ale*st 
at that point; that he* ele)e*s not think that a sudelen snap 

G—455Ga 
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would l)i*eak tlu* I'.-isi'in-lala; that :i diruvt blow witli a sharp 
iiisiI’linu'iit nii.uiit, hut not hy the hand IxH'ausi* tlu* tissues 
ar(‘ ])i-ot(‘('t(Ml hy tlu* siilKMilancous fat: that llu* fat that 
('ovtM's lh(‘ fascia acts as a ])i*ot(*cti(Hi to it ; that if the lei>' is 
ill a position whta'chy it is strained to siu'ii a point, it would 
not wcaktui the fascia: that t!u‘ fascia is elastic and 
stiH^tclics; that it would weaken tin* covei'iu.u* of tlu* joints; 
that it is the capsuh* of the joint: that ids answtu’ to the 
nu'tliod of tI'eatineiit was hasted on tlu* case as actually 
(U*nionstrated: (‘utiiadv on tlu* cast* as at'tuallv demon- 
strated in the court room, and that the <*xt(‘nt of forta* was 
limited to tin* force demonstrated tliei'e: that tlu* tearing; 
of the fascia <*o\-criMi 4 - tin* mu>cles pivwliu-es a inustde her¬ 
nia; that it can he coi-rected hy sewim;' the fascia to- 
i;-(‘tlu*r hy suture,-, or in othei* words, an oi»eration: that it 
would l»e \-ci*y diliiciilt to diaiiiucsc fi*om outer (*vidt*nct‘ a 
lu*i’nia fascia hi'caiisc ol* the depth of tlu* tissues; that tlu* 
diauiiosis could not possddy he ma<le until o])i*ra- 
lod li(m was done hecan^(‘ llu* leai’iim' of llu* fascia would 
oidy allow ,a small anumnt of Tuusch* to protrude: 
that it Would thei'efo!*e he diflicull hy ]»alpatiou or (*xamiiia- 
tion to determine whether it was lorn or stia^tched: that he 
('oidd (Uily jM'esnme in adxance of operation, and tlu* ))re- 
sumptiem would he from tin* history, tin* symptoms; that 
ext'ept ululer the coiniiiions lie has dcscrihed. no vioh*nce 
dir(*ctt‘d toward the fasciadata, tlu* parli('ular tissues, 
caus(‘d hy forcible manij nilat ion, such as t wist inu* or 
wreiichiim- of the limh. would |u-oduce a hr(*ak:n,u‘ of the 
fas(da ; that whethei- it (Mudd he caused hy foiadhli* maidpu- 
lation oi' twisiinu* of the h‘a' would depend <.‘iitirely on the 
underlying* c(Uidilio!i of tlu* patient; and could lx* caused 
that way if tlu're wt*re fractures inv(d\*im;- llu* hi]) joint 
and trocliantei*, or ankxlosis or adlu‘sion at tlu* hip 
joint, iu*ci*ssitatiti,u' t!iani|inlati(Mi nnd<*r ana‘sthelic, in which 
(*veut you would ha\e to determine such condition hy X- 
Kay, hecaiise you cotihl not nu>\e tlu* h.ip at all: that the 
o])(*rator could know h(*fore (*p(*ration hy movinu* tlu* hip, 
s])eakin,a' <tf ankylosis: that tin* tliird point was intlamma- 
tions which miu-hl caatse destruction or 1 liinnin*'* at the 
])oint of the fasciadata w!u*re it was injuiX'd; that no con¬ 
dition wouhl he vioU*nt (‘noua*!i to throw the lu*ad of the 
horn/ to tlu* lu*zul of tlu* tissue ;uid hurst it Ix'i'aust* it is in a 
socket znid can not he thrown out except hy extreme force; 
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tlial it is tnu* tliat llu^ r;;sria is tin* most ])<K)vly lunirislied 
lissiu‘ of llu‘ l)()(Iy and that it (U'pcnids on t!i(‘ lissuns for its 
nxisicnci*, and its i*(*sislain-y is dt‘i)(‘ndnnt oi; luriritioil for 
('irciilalion; that Ik* dot's not trt‘al for hit'll hhioil prossnre, 
and dot's not l)t‘lit*v(* lii^’lit inassaii't* could product* a In'mia. 

On rc'dii\*(*t t'Xaniinatit)n, tlu* \vitnt*ss. wlu'ii asht'd wiu'tlK'i* 
iullainniation or tlt‘t(*rit)i*ation oT tlu* lissiu* (•onipt>s!n^' the 
fascia-lata adjacent to or atTi't^tinu' it woidd he easily discov- 
eral)le or discovei*ahle at all h\ a thiysit'ian at (‘Xaniinalion, 
lie rt'plied that it would tlt'pt'iid t'litirt'ly on tlu* state* of in- 
llaininatioii; that if he^-innini;* it would ht* tliflicndt, if it were 
wt‘11 advanced oi* dt'iiniti' in its location it could Ik* diag*- 
nosed. \Vht*n asked hy the Oou!*t if it could he rup- 
107 tui*ed hy manit)ulation, would it he in such a stag'C 
tliat it would ht* discoverahh*, witness ^ rt'spoiided 
that it would Ik* diflicull to dt*t(*rniin(* wlu'liu'r tlu* inllam- 
matiou involvt'd the fascia-lata oi’ not; that it would l)e 
almost impossible to d(*tei*miiK‘ that. WitiU'ss further tes- 
tilic'd that tlu* fascia-lata miuht lu' i*uj)tured hy a sharp in- 
sti'unu'iit, foi* instance, a man mi^iit fall down a lli,t»'ht of 
stall’s or fall off a jirecijiice* of hi*ick or stom* and fall down 
on tin* shar]) stoiu* on tin* i;ronnd, or on the shar]) side of 
a halustradi*, and the impact of the body at tlu* side* of 
the fascia-lata mi<*‘hl rupturt* it: that it iniyhl not puiudure 
the outer skin; it would bruise* tin* tissues so that it could he 
easy to see; that iialients with hiiili !)!ood pia'ssiire* do not 
(‘onn* to him; that it would d(*]K*nd e‘nlii*ely (ui tin* amount 
('f stretchint;*, hut lu* does not think it iiossihh* to ru])ture a 
sound fascia-lata without a sharp inslrunu'nl, o!* a severe 
fall or accide'iitj or frae'tui'e, or dishx'al i(ui, by twistini;* it. 

(Jn recross-examination, wltiu'ss was askc'd to suppose 
that the fascia-lata was not sound, and rt'plied that it would 
di*])end to a larii'e dt'.u’ret* u])on tin* t'Xteiit oi* 1 he dett'riora- 
tioii; that a fascia-lata in any <;'ood condition mi,i;ht he rup- 
tinx'd in the manner indicated. 

'I'liereution the tU'feiidant, furllu*]' to maintain IIk* issues 
on his jiart joint'd, olTf'i't'd as a witness Doctor Chaile;j 
Stanley White, who testilit'd in substance as follows; 

'I’lial his full !iam(* is Dot'loi' (’harlt's Staidey White, 
his re.* :(h' '.dl Ihlh Stn'et, his pi'olession, a suri^t'on; 
that he yradtialed in 1898, and has s[)ecialized for ten years; 
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nftei* tliat lie spccinli/cd in suru(*ry Tor la or 18 years pos- 
sil>]y; that Ik* ^eradiiatcd from < Icoriri* Wasidngtoii Uni- 
\(‘i‘sity. and is an assorialo prol\*ss(H* in suric^‘i*y 
]()S tlinn*: and is also a>so(*iat(*d with lM*i>viden(*t* llos- 
IMtal and < larliold I lospital; that Ik* will averai;‘e 
alxuil IJHIO «»])rraiions a yoai’; llial Ik* was rt‘sidi*m at the 
Kmei'^’Kiicy Ilos])ital for adonl li\’o yrars: that Ik* madt* an 
examination of iIk* ])lainliff. Mi’s. K’osa ('a>'l<ni in liis oHiee 
al)out a work a.e’o: that iIk* ])ationt slated that sonu* linu^ 
pi'ovioiisly sin* had e’^m* to a physician for trcalmonl foi* 
hi,e:h hlood pi*cssnI'o, a Majoi- somoinir, an<l Ik* refen‘i*d lii'r 
to l)<K*lor Immlish foi' 1 1 ’catmmt, and that sin* wml to Doc¬ 
tor ianu'lish and he pi'(»ce(*ded to n*(*at her l>y putting' Ik*!’ 
(HI tin* laifle and Ini'iiint:’ her ho<iy toward iIk* ri,u:ht side, 
pnttin.u’ his rleht knee aeain>l her thi.ah and lK*irinidn^* a 
manipidation of hei* lei'i ihiu’li; tlial she said this mani])n- 
latioii was extremely jiainful and she sci*(*ame<l <mt witli 
pain, and afti'i’w ai'ds when nearl\' prost rate, sIk* had to 
ht* lil(‘rall\' cai‘i*ied fr(nn tin* place hy two mah* i‘(‘latives, 
Ik*!' linshand and son, and that she was i-onliiK'd to Ik*!* hed 
foi* two or thi’ee Weeks ainl W(‘nt to a sanitarium foi’ two 
we(‘ks, and at the end (>\ tin* tim<* opei’ated on. and that 
that completed her >tatonirnt : tliat he t*xamined 1 k*i*: that 
he had h(‘r ^et on his lahh* and e\posi*d the left this’ll and 
found a lai'ee scar in tin* left thinh, which was also di*- 
pi‘(*ssed oi* >uliken in : that she complained of pain on ])r(*s- 
sun*: tliat he mov'ed the thi',:h in \ai*ious dii*ections and she 
r(*sist(‘d and statod it hurt hoi : that thei*e was no ahnoi'inal 
i*t*st I’ict ion or motion as far as he cmild sei*; that he could 
mo\'t‘ the thiu’h throun'h all ordinary mo\(*menls, hut she 
complained of ]»ain: that a.fler t*xaminalion she was 
wt‘io‘hed and mea>ui‘(*d. and In* a>ked 1k*i’ wliat her pi‘(‘S(*nt 
complaint was, and she staled <!ie was suffering' some pain 
and nundmess in the leu* afioi* ln'inu* her fi*(*t awhile it 
paliK*d hei*: ;ind she saiil it wa< not as sli*onu’ ;is for- 
lOd UK'i’ely: that Ik* saw hei* h‘ave tin* oOict* and did not 
iK)tice any limp; that Ik* does not know her ordinai’v 
uait, hut sIk* is a \ (*!■>’ short, stout w'oman, Imt 1 k*i' ^ait was 
not chai‘aclei*ist ic of a limp ln'inu' |U*es(*nt, and it was not 
chai*a('teris1 ic of a lame jiei-son: that that is pi’aetically 
all Ik* can la'call of the examination; that Ik* has <*xainiiK*d 
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a patient wlio eoinplaiin'il of pain in tlie sacn'o-iliac* joint, 
and in sneli <'as(‘s has nianipulattMl tlie palimit's leir fairly 
frepmnitly; tlial il is not in liis liiu* of woi'k; tliat tlu^y ij^eii- 
erally rider those* casrs to orlho])(‘di(‘ nuai: lliat that lias 
IxM'ii his eiistoin in re'eonl y<*ars: that h(‘ inaki*s manipula¬ 
tion hy flcxinii' tin* h*^', hondiim' ii Itaek toward tlii* bottom: 
that to eaus(* this ll(*xini;' of tin* Inx. it is <*ausi*d by pnttini^ 
tile lliiirh in this position (iiidieat inu) si re^lrhin,*;’ tlu* nei’ve, 
and (indieatin,ir) tliat is tlu* extnii of (l(‘xil>ilily on a normal 
individual; that assurnini;- tin* (*ast* of a woman 4b years of 
ai;‘e‘, of Mrs, (’ayton's build and woiuhl, comiiiLC to an office 
and ('om))lainin.Lr of such pain. In^ would sa>' that it is eii- 
tii’(*ly propel* that sik'Ii a manipniation, such as lias liemi 
(Umionstrated be (‘lUjiloyed; tliat it is tlie usual Inudment 
employed by physicians in tin* u’eiiera! ]»ractic(‘ in tills sec¬ 
tion : that he does not know how miU'li forex* would have to be 
used to (xuise a ru])lur<‘ of tin* l*as('ia-l;ila in tile kind of a 
manipulation known as a<leluclion and abduction, be*causo 
he* has m*V(*r st‘t*n a fasi*ia-lata rupture excc'pt tliroul;*]! frac¬ 
ture* of the* thi,i:*h bom*: tliat la* has m*\‘e!* se*e‘n om*; that he 
has ne*ve*r, in the* (*ourse* of his sind\' oi* me*d!cal i'e‘adini»', ever 
come* ac'ross a exise* of ruplui'e* of the fa.se*ia-iala, which was 
unaccompaiiie'd by a dishx'ation, by any frae*lurei or by any 
e*vide*ne'(* of a f!*ae*ture‘ or a pnmMui'e*; tliat ,m‘Ve*i‘ hav- 
110 ini*' he*ard or r(‘ad of a case of t hat kind la* would say 
it was lii,u-hl\- imi»robabl(* to say l!a* least ; that tak- 
inii' the* e-ase* of a woman of M rs. (’ayton's aiie* and build, lie 
do(*s not think il possible* that sunicie'nl force exuild be used 
in e*il la*!' a<ldne*t ion or abduct ion of I hat ]lat ie*nt's left l(‘e: to 
e'uuse* a rupluI'e* of t he faseua lata wiliioui nt the same* lime 
elishx'al iii.i^ oi’ bre-akinu' some* of the* bon(*s. 

On e*ross-(‘xaminat ion, ila* witness lestiiit'el tliat in the 
illustration tliat was i;-i\e‘n hy him, he* ])nl!e*;l Ila* l(*u'. lift(‘d 
the* h'.u*: that he* did m)t abduct or addiad it. \\*'la*n ask(*d 
wla‘th(‘r forcible adduction or ])Usliine.‘ <»f tlie* km*e* to the* 
mielelh* of the* body would l*orce the hi]) bom* or l.rochanle*!* 
a,ii-ainst tla* muse-h* of tia* h*u' at a point where Ila* musebe* 
is not strong-, la* i'e])li(*d that you could imu'e'ase* Ila* te'iision 
on the* faseua-lata liy a dil‘fe*!*enl mani]>ulalion tha-n la* ^-avee 
then; that he* assunie*d il as jxissible* if llu* fasciadata were 
diseased. 



SG 


F:().SA CAYTON vs. MKCTON a. ENGLISH. 


On oxaininal i<ni, wil; -s Icslitivd tlial if tlir 

I'as^'ia lala \vrr»* so disrastMl. that it would 1)(‘ possil)le to 

In*t‘ak il : that saim* fascia-lata would not novossarilv l)e 

• 

so diseased as la cnahh* us to know lliat it was disoast‘d: 
that ii<‘ do'‘s not Ik‘Im*\'o you oould dis('o\'('r il was disi'ascd 
l)y any niotliod of cxainination, with a woman, of h(*r typo 
with lw() oi* liit'or inchos of fat on l<»p of tin* fas(Ma-lata: 
tliat a diseased (MUidilion of the faseia-Iala was vm-y un¬ 
usual; that li(‘ lias not s(‘(*n any eases of dis(*ased faseia- 
laia, and has inU i*ead of any. W'hen askt‘d wln^llun*, in his 
opinion, the pliysieian while addiU'tiii.ii* oi* ahduetitii;’ 1 ht* 
patient's tlia.t palifUit heinu- a woman simihu* to Mi‘s. 
Oayloii. ;ni(i iliat i)atlent ('omi)lainin,ii‘ to him <»f pain wliih* 
so doiii'.^-. Would he (‘Xei'eisiim* ordinai'y skill and ear-, sueli 
as an a\ej'au-(‘ i»hysieian and sur.u’eon of ordinary 
111 altilit)' and learniim' would ex(‘reise in i)raeti<-inu- in 
tile I):st riet of ('olumhia. witm-ss respond^'d that 
W()uld depend on..what tin* i^atieiit was examined for. that 
ii' the iiip was painful in the h(‘i 4 -inninu*. he would not ex* 
pect, if manipulation were usetl to break U]) adhesions, that 
til " a.dddtioiia! motion would he unaee<»mpanied hy added 
pain: that he Wf)uld expeet a.nd say that tin* additional 
m-nioii wouh! 1 e followed hy pain, necessarily, ainl In* would 
pa,v no altontion to it ; that tin* normal hip eoiild u'o tlirouu'h 
>neh ail o.peralion without any i»ain, hut you <'oul<l carry 
it to a.n • xli’enie deuret* and would cause i)ain. 

(In I'e-n*'> t-xanninad ion, witness testiiie<l that In* would 
sa. v. a->ni!d, ‘he ease (if a woman 4(i yeai's of au'e, sufh'r- 
law f"'':i' . d;!<*!!e and hlood pi'i'S'^urt*. n(‘\a*i* ha\dnw' pre- 

■ieiisiv' hadt any in.ini-y to tlie leu' oi* ihiu'h, and iid'oi'mina; 
i!.v* dauto!' she was sutVerinw froin idu'li i>lood |u*essui*e and 
head::: iie. and heiim* treated hy a doctor and i‘<‘(a*i\dnw 
\'ic“r!;ns nia n i pula i ion of the leu‘ and tliiu'h, cau^inw* In'i* to 
tT\' on; ia oadii in sucli treattueiit, ainl while li'ettina* to a 
s!lt::in‘ po-ini'e heinu' ohlin'ed to l)e hel])e<l l»y the ])hysi(Mau, 
aui! latet- a larwe ma.ss a.ppeai'ed helow tin* loWi*r troeluinter 
ot* t’le whh'h wa- fonn<l to he caused Ijy a Ic'cnia of 

the fasei-i l.aia, tliai si’eh a ]»hysieian Innl u-i\'en the ('as<* th“ 
care ami alteution which jhiysiciau of ordinary skill and 
ad)ili'\‘ iir.aeticiuu' in tin* District of (’oinmhia would ha'/c 
_ii'ivt*n iindei* all the circmustanc-cs: that In* l>as(*s lliaf o!i tin* 
fact lie doc*s not lielievc it possilile fur a ])liysician hy ordi- 
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nary iiiauipulalion oi* to possihlx' ruiituro a nor¬ 
mal iascia-lata : that In* doc's in*t any pliysioian could 

dcIcrmiiM* the stianiulli <>1* l!i:‘ fasciadata In* any t^xamina- 
tion known and lln* condition was ratiior, lie lie 

('onl<l assume it is |)ra('tit'all}* always normal and 
11- 1 luM'oforo he does not l)eli(n'e he would he* ne.iilii»'ent in 

|)ntlin,L;* tin* ])at ienl thi'ouu'li tin* <M*di;j:i ry (*xa in illa¬ 
tion; that upon lh(‘ ('as(‘ as hy plainiilT, he could 

(hnei'iniiK* th(‘ taiuse of tin* iu'eakinu* of the fascia-lata if 
In* W(‘r(* allowed to o])en it up and explore it : that he ('ould 
not say. In* iK*lie\'es, I'l'om an exterior exainiiiation what 
it was; that when Mrs. (hiyit-n came to his ol'lhn* she was 
ol>liu-(*d to walk u]) and down the steps: that llu'ri* arc* 1hi-(*(* 
oi* four si(*ps to tin* ofliec', hut lln* rest is on tin* l(*vc‘l; that 
In* did not sc*c* her conic* in: llnil he did not examine* lu*r 
sacro-iliac joint: that som<*tinu*s there* is a sort of ('lick 
movem(*iit in patients who have* irouhU* with the,sacro-il/iac 
joint ; tliat i>laiu cases are x'ei'v noticc*ahh*, and int(*rm(*diate 
cas(*s not <|uitc* so notic'cahh*; that sin* did not Ponpilain of 
anything' like* Iliad win*- In* saw he*r: that sin* did not me*n- 
tion the* u'ait at all: that he* has known Doe-tor hhi.u'lish about 
te*n oi' liftee'U years: that in* do(*s not know win*tln*r Doctor 
Fai,u*lish studie*d under him: that he* was tt'achina* down at. 
the* hospital nu*die*al school alujut t we*nty ye^ars, and <*x- 
])e‘cts that Doctor Fnulish att(*nded scum* i*f tiio c!nsse*s; 
that Doe'tor hhiu'lish do(*s not he‘lonu' to an>' ol tin* e'luhs 
that he hc*loin;'s to; that he* helonas to a fralel'rnity, and 
(lo(*s not know whetln*!* Doctor hhialish is a ]ne*mher or 
not: that In* i> a menihe*]* of tin* Dhi Ki: that a ne'rson 
ha\'in.i;‘ pain in the s.-n-ro il/iac joint, it would nianifc'st itself 
,i.;*e*ne*rally in tin* hack and down the* hack to tin* lliia'h, and 
she* made* no such coni])laiiil to him. 

’’rin*i‘(*upon the def(*ndant furtln*!' to niaint:iin the issu(*s 
on his part joiue*d, oiT<*i*e*d a.s a w!lne*ss Philandsr D. Pos¬ 
ton, who te*slifi(‘d in suhstane'c* as follows: 

That In* is a Xaturojialh hy oe'cipiatieui, and Inis no othe'V 
o('e'U])ation ex('(‘]»t ;is a writei* for in‘Wspa]H‘rs and so 
lid forth; that hy natiiropadh he nn*ans the (*!n])Ie)y:n(‘n( 
of natural me*thods, such as personal hyu'icne*, fastin,u*, 
exercise, (l(*(*i) hreathinu'. (‘orre*ct ])ostur(*, jisycholoiiy, and 
other measures that would hriii^’ about tlui (*m])loyment 
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<>1 till* iiMlix'idual s <»\v:j pnwri*: tli * Iir lias 1 )chmi so L*ii,u*au'(*(l 
a ui'oat many yrai's one way oi* aiiotlu*!*, aclixady in the 
])ra(*ti('** in W a'-liiiiuton sinct^ tliat iiis pi'^'scnt r(*si- 

dciKM* and oiVn-c is IS.'Jd K Xoi’lliwcst ; that In* do(‘s 

nol nso any d!'ni:s in ilio prac'tirc* ot* his ni’olV'ssion ; tliat lu' 
doos not toiK'li his ])ati(‘nts; that he is not a n*Li'ist<M*<‘d or 
(jiialiliod 1 n'aciitioin*r of modicino ar('<»rdiim’ to tlu‘ law 
oT 1 hr I )isi i*i<'t of ('olunihia, ainl do(‘s not ])]‘a<*li(H‘ nit'dirinc; 
that hr i*rralls a Mi*s. liosa (\ayton hax'iim* (‘oiin* to so(‘ him 
ill daiinarx that if 1 havr an idra, it was ihr first 

pail of the wrrk, ihr loth of danuaiw, as h(‘ rrralls it, 
and lir lhink> sin* ramr on tin* loth, 17th. I>^th and llhli; 

1 lial sin* paid liim foui* \ isits; that In* had a talk with ln‘r on 
tlir first vi>it : that hr always takrs a prrsoiial history in ■ 
rarh ra>r, u’ritiim' a pali<*nt's prrvioiis ('(»mlition, prrvious 
disr;:<rs. opiO’at ioiis. as wrll as tht'ii* i)(*i*sonaI condition, as 
they nndrrsland it. and any fni*tln‘r details that may rlirow 
liu'ht u’pon tin* ras**. physical, mental and spiiatnal, and tln^ 
tii'sl ihinn- hr can recall haviim’ from Mrs. (’ayton was that 
she was pi’oliahlx' aht»nt forty to fifty pounds ov(*rwriu-]i1, 
and amoim the thinu’- she told him were that at the ])r(*s(Mit 
time wiia; wa> lr<nihlin^’ ln*r wa^^ that she was snhji'ct Ic 
con>t ipal icii, (ii/./iiios. hrada<*ln*s and s(‘\-rrr jiain in the 
Irfi hii»:l!!:i1 he doc> not rcca ! I whet hr I* she made a iiy st a 1 r- 
ment t(» l:;m at that time as to tin* past duration of th(»sr 
palii'- in tin* hn't liip or knrr: that sin* may have, hut tlnd 
In* <lid not mala* it a matter of record, ainl it is not !■(* 
('Mi'dcd in his mind: that she stated sin* had sex'rrt* 

1 14 }‘alii< in hei* left hip: that she did not in<li(*ate lo him 
the exact location of thos(* |»ains in tin* h*t‘t hip; that 
tlml i*o\c?*s lin‘ca^c pretty *_:’ein‘i*;dly. When asked whethei* 
he notic'ed on this (K-ca>ion wh(*lhei* or not the!*c was any 
lhii:u' unnsiia! ;ihout her case, her walk, when sin* same in 
and walked out ot* his oiliM*, witness i‘e]>lied that he noticed 
that she was ahonl hu-ty or liftx* iKUinds o\*erW(‘iu.'ht and lier 
fau!t>' u'ail may have hroiiu-ht that to his attenti<»n, hut In* 
docs not dislinctl}' rt*call any ditficiilty in ln*r walkin'^, 
alllioimh there max' ha\'e lnum soun*: tha.t on the lirst dax' 
In* usuaih' u'o- a his!t>rx' of the case and a t.;’t*!n‘ral line-iii) 
on the pliysii-a! oi* mental sland])oiiit, ]»articular!v th'* 
])hysic;d >tand]>oint. and on each siu'cessixa* x'isit he took 
different phases of tlu* treatm<*nl: tliat that day it was a 
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liiie-ii]) of tin* sitiialioii: tliat lie kiioW'S Duetor 
Knii'lisli: tliat lu^ took ii]) tlu‘ (|Uestion of her jiliysieal state 
oil luM* seeoiul visit, and as !u‘ tells (‘veryoiu' that ('omc^s 
to him, that it was jiee(‘ssary that she have a, i;‘eiieral 
pliysieal (‘xamination, and that In* would likn* to; make an 
apiioint- foi‘ her with Doctor Knulish for that imrpose; and 
that tin* (‘arli(*st ('onveni(*nt appointm<‘nt she could have 
mad(‘ was two or thre(* days suhscMjiu'iit to thatl: that he 
has s(*(‘n IMaintiff's Ivxhihit Xo, 1, (tin* card) whic'h was 
shown him, and that it w;is his writing-; that I)octo:r Kni>'lish 
re])orl(‘d hack to him ('onci'niinu' the result of tlu*:examina- 
tion. \Vi1n<*ss was shown a ])apt‘r and stat(*d that In* had 
tin* oriii'inal of d(‘f(‘ndaut *s rejiort to him, dated danuai'y 
llOlh. 'Tht* said pa])(*r was offt'red in (‘vi(U*n('e and ol)J(‘cted 
to hy eouns(‘l for tin* jilainli Ifs. I'hat aftt*r In* rec(‘ived a 
rt'port fi'om Doctor Knu'lish eon(*(‘rnin,ii' tin* iX'snlt of his 
(‘xamination In* did not notify Mrs. Dayton; that tin* last 
tinn* In* saw In*!’ was tin*- foui’tli visit; that tin* report was 
pi’ohahly r(*c(*ived hy him on tin* -1st of danuary; 
llo that sin* had an a])i>ointment with him s(‘veral days 
aft(‘r sin* s(*en Do('lor Knulisli, hut sonu'oin* in the 
fajnily called uj) ainl said sin* was ill and could not k(*ei) 


the eas(*, 
indi(*ates 


In‘i* a|)ointment, and that was tin* last In* ln*ard ol' 
and sin* in‘V(‘i* (ainn* to him ayain; that he usually 
that Ids pati(*nts will i‘eeei\-t‘ r(‘p(»rls lait do(*s not r(*<*ali 
whetln*r it Was undi'rslood hctwt‘(‘n him and Mrs. C^iyton 
that he would r(‘C(*iv(* a i'epoi‘1 fi*om Do('tor lanulish; that 
she was told sp(*(Mlica 1 ly tliat sin* was s(*nt to Dr. fhre.'!ish 
foi- a i:‘en(‘i*al physical <‘xaminati(ni in oi'dc*r that witin*ss 
miu'ht Ik* aipuainli'd with hei* |»hysieal ('ondit ion Ifrom tin* 
standpoint of a la'i^-ular nn‘dieal |»hysician and an osl(*()- 
pathic standpoint foi* a .u‘ni<h‘ in apiilyini;’ (K*i*tain prin(d])a!s 
that In* (*m])!oys; that that is why In* s(*nt h(*r tln*r(*. 

()n (M*oss-(*xaminat ion, wit in*ss was ask(‘d wln'thei* he 
was a Major or a Do('toi’, ainl rt*t)lied, (*itln*i‘ or hoth, the 
liana* do(*s not matter: that his r<*(‘oi*d shows tliere \vere 
four \'isits. \VIn*n asked wln*tln*i‘ In* v'as positive of that, 
wilin*ss re])li(*d aeaiii “'I'liat is what my r(‘coi*ds show,” 
'riiat tin* dat(* of the hrst \isit was danuaiy Id; that Mrs. 
(nylon told him that sin* (xinn* hy r(*ason of tlie recom- 
nn*ndation of Mrs. L(*e('li; that he do(*s not recall that slie 
told liim she was recommended to him because she had 
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liiirli I)l(>o(l prcssuri' ami luxalacli; ^; that lia did iiat make 
aiiv (‘xainiimtion of her at all: that lu‘ ns(‘s a form of the 
examination of the (*ye: that that is as fai* as lu* that 

(Ml th(‘ fii’st (lay she (Minn* in, which was rlaiinary lotli, lie 
n^(‘(I tin* (‘xamination of tiu* cyt^ on!v: that In* ne\'(*r did 
examine In*]- l>ody, or any pai'ts of the Ixxly; ln*r urine or 
anything' els(‘: tliat lu* does not touch th(‘m: that In* 
jld always <jiU‘stions tin* patient at h*n.u*th as to lier 
condition: that he d(x*s not rt'call that sin* h.ad liiu'h 
I'lood pressuia*, that sin* told him sin* had ln‘ada('ln*s amoui^: 
oth(*i’ thini^^s, ainl his recoi’ds do not show it: that In* do(*s 
not r(‘call t(‘llin^’ tin* ('ounsel over tin* t(*h*phoiu* anythini** 
about blood ])r(*ssur(* and headadn*: that In* is vc*ry well 
a(xiuaint<*d with l)(H-toi- Kn,u*lish: that he has known him 
s:\te(‘!i or (*iii-hteen yt'ars: that In* has in liis p(*sst‘ssion a 
numbei* of blankcards of Doctoi* laiielish's; that he fills 


out. and that laxhibit Xo. 1, which was shown him, is oin* of 
those cards; that In* is not positixa* wln*tln‘i* In* sent ln*r to 
I)(X'toi* lanu-lisli on ln*i* first visit: that on tin* loth he did 
nothinii* foi* in*!* in ])articular: that lln*y had a .u(*in*ral dis- 
('Ussion of her case; that the i4en(*ral dis('Ussio)i was in u'et- 
tinu* In*r history, as sin* und(‘i*stood it: ]n‘r histoi-y in tlie 
mattei* of op(*rations that sin* may have had: any pr(‘vious 
(!is(*ases, and In*!* present or then (*xistini^* state; that in that 
examination In* (hx's not i'(*<*all any statem(*nl on her j^art 
that sin* had hiu'h blood pr(*ssu]*t*: that as In* i*(*calls. tin* 
n(*xt appointnu'iit was two days aft(*r that, tin* 17th ; that on 
tin* 17th the question and subjiH-l of <liel was work(‘d up: 
t hat tin* di(*t was his oin* pui*])os(* only to ri'ducc* tin* W(*i<i*ht; 
that lln‘i‘e is always a hiirln*)* d(*ur(*(‘ of U]‘i(* acid and a 
cataiM'hal situati(»n that (*xists: that he nunh* no analysis, 
but knew tln*i\* was uri(' acid tlu're by (*xp(*ri(*n(*(*; that 
th(*rt* wt*r(‘ no eru]»tions on any part of tin* body that lie 
ri*calU*d: that onyoin* forty (»r fifty ]x>unds overwt*iu*ht is 
troubh'd with uric acid; that it is possibh* that on the 17th 
or IStli In* ar]*ani 4 'i*d In*!* visit with Doctor Knu'lish: that 
it usually tak(*s a inimber of days to i^'et an a])poinlm(*nt 
tln*i*(*, and he always antici])ates that delay: that if 
117 his nu‘moi‘y st*i*vi*s him riulit. In* would say his a])- 
]>oinlm(*nt was madt* on the saim* day he i;*ave her 

the diet list, the* 17th of danuarv; that In* mav have worked 

• • 

up tho diet with lier two days l)i‘for(‘; tliat hy workinii' up a 
diet list he meant takiiui- into consideration the likes and 
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dislikes of the ))atii*nt ;; ■ to foods, and the food*^ that are 
a\’ailahle, and partiindar food elements that the: i)articiilar 
eas(‘ indieal(‘s maki!ii»’ a workable diet seliedn!e: that he 
took into eonsidei’ation those thing's without havin.i>' made 
any <‘xamination of iier; that luo* likes or dislikes for food 
would bt* taken into eonsidm'ation; that he does not recall 
other details that wer(‘ taken up on tlu^ 17th; that he did 
not <'ha!\e’e for ea('h visit ; that it was ae'reiHl !(► liavi* $5(k0() 
foi* tlu‘ comi)h‘tion of tln^ (*ase within a definite period, 
probably thi'et» months. A pai)er was handed to thi‘ witin^ss 
and !u‘ id(‘nti(ic‘d it as tlu‘ dii*t list, 'fhal he does not recall 
ehan.einu: the dat(* that Mrs. ('ayton was to sch^ Doctor 
Knu’lish; that lu^ would say not: that he rcd'ers ])i-actically 
all of his i)alic*nts to Docdor hhiulish; that he ixdVrred Mrs, 
(’ayton lo Doc'tor Knu'Iish as botli a medical doctor and 
osteopathi(*: that he do(*s n(»t rt'cal! in tiiis case wh(*thei* lie 
r(^])ort(*d to 1 )octor Mniilisli as to t!u‘ condition of the 
patient. Witiu'ss was aski'd l)y .Mr. Wolf of counsel for 
lh(‘ plaintilf, wlietlu*’.* ho did not rc'call that 1 k‘ slatcnl to 
him, wlien he was talking* on tin* t<*le])hone, wlnni he was 
ask(‘d if In* ma(h* an (*xamina1 i(»n of tin* ladv, whether he 
said “Xo. I iK'ver made* an (‘xaminatioiT' and when asked 
wh(*tln*r In* had infoi*ni(‘d I)o('tor fbm*lish of any ailnuuits or 
('Olidit ion of 1 h(* woman, ho said Xo, 1 lot him liiid out that 
by liimst'lf." Witnoss answ(*r(Hl that In* do(*s: tliat 
IIS that is his practice: that In* does not remi^mber the 
lel<*])lion(* eovt'i-sation : lliat it was had wlien he was 
V('r\‘ bi]<y, and ho did not consid(*r that that was a h‘.i*’i1 imate 
pi’oc(‘din’(*; that ho does not r(*(*all wlnetln*!* In* said tliat or 
not: that !n* ronuanlnos lalkim;- to Mi'. AVolf on tin* l(*le- 
phoin*; that his r(*coll<*('ti<ni is that In* r(*fen‘(*d tliis lady 
to l>o('tor l']nL:*lish without any information to him as to 
what ho found: that In* would say her ln‘i.i;'ht, as In* recalls 
it, is 7) foot .*! iiK'h(*s, and the noianal wei.u’ht. In* should 
think would Ik* for her a,u*(*, b(*two(‘n Idd and IMb pounds; 
that sin* was ai)pi*oximat(*ly lifty ])ounds ovt'i-weiii'ht: that lie 
W(*ii^ln‘d h(*r: that he do(*s not rt*ca!l as to whetfie]* it is a 
fac't that In*- ln*i.iiht is b t\*(*l b and a half iin'hes; that he 
measui'od ln*r; 

(^). Von stated sin* said sin* had some* jiains in her lei>'. 

Did you rnak(* any iinpiiry-- A. (Interposin.i**.) She 

told nu* the left hi]) and knee. 
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{}. Did you makt* any liniuii’y . < lo wliat kiinl of pains 
th(\v woi’c, dull pains or sharj) pains/ A. As lo diMails. 1 
do not r(‘nuuul)(u\ I was not inlt*n‘stod. 

(j). You wiM’(‘ not int(M*(‘St(Ml in tlu* kind of pain she had/ 
A. Xo. 

Ylial ln‘ inad(‘ no i‘xanilnalion wliat(‘V(M' of lln* patiiuit: 
that ho loa\'(‘s that to Doctor Knirlisli; llial tin* oidy (‘Xanii- 
iiation li(‘ makes is l»y tlu* vyv: that th(‘ pur]»os(* of semdim;* 
hvv to Doctor I'am’Iish was for a .ii‘<MH‘raI ph\si(‘al (‘xamina- 
tion; tliat In* <Iocs not I'ciiKunlxM* llu' exat't statement ma(h‘ 
in any j»arti(*nlar ('as(‘: that it is his pni*iiose in (‘aeh <'as(* 
to spe(Mli('alIy tell tin* patient that he is sending Inn* to D<»e- 
toi' Fiiiu'lish foi’ a uxMieral physi('al examination; wludlnM' 
he slalt'd that in vvy:i\vd to this east* In* do(*s not rt‘t'all: hut 
In* would say that it was as far as tln*y u<»t to ^ivt* ln*r a 
di(‘t list ; that lht*rt‘ was no actual speeilic inst i*uet ions alonu* 
tin* physit'al lint*: tliei'e miu'lit havt* hot *11 sonn* m(*ntal 
Ithases takt'ii into t*onsidt‘ration: that In* nt‘V(‘i* saw In*!* 
aflt‘i* sin* saw Dot*to]’ I^nirlish: that In* thinks In* reeeiv(*d 
a tt*l<‘plio]n* mt*ssa,iit* fi'om lier lioust* two days aft(‘rwards, 
and tin* ,u*enth‘man talkinir was, he thinks. In*!* son. 
11!* When asked if he saw hei* on tin* l!*th, it would he 
the 2ist that he ,u*t>1 t he 1 (*!(*])hone messau'e. In* i*t‘plied, 
that his impression was that it was on Monday moi’nin.u*. 

()n redi!'(‘ct (‘xamlnation witness testified that In* did not 
!*(*call spt*cilicall\' with ]*t*ferein't‘ to this parlienla!* t'ast* that 
i;(*neral d(*tai!s of it In* is not puilt* clear of, sonn* specific* 
instain*e In* mia'ht r(*call. 


Yln‘rt‘Upon the def(‘ndant, fui'lher to maintain tin* issues 
on his part join(*d, offt‘rt‘tl as a wiiiit'ss Doctor Chester D. 
Swope, who tt‘stilic*d in suhstance* as follows: 

ddiat In* is an <>stt*o))at!nc* physic-ian, and has hec*!! su(*h in 
the* Dist I'ic't of (’olumhia siin'c 1!*1(*: that In* ,uraduatt*d fi*om 
tin* Amc*ric*an School of ()stc‘o]>athy at Kirksvilic*, Missouri: 
that the len.iilh of tin* course* was foui* y(*ars; that that 
school was eslahlisln*d in 18!*2; that In* attend(*d and u'raelu- 
ated fi'om no <'>lln*r sc'hool; that In* is a mi*mhc*i‘ of the 
American ()st(‘opathi(' Association, and is Dr(*sid(*nl of it; 
that that association is in no way comu‘ct(*d with or relatc*d 
to the American Medical Association, hut co]*responds with 
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it : lliat tli(‘ AnuM'icnii (Jstconatliic Association is to his 
))i'o}\‘ssion wlial llu^ Anunacan Medical Association is to 
tlu* nicditad ))i*<)l‘(‘ssion : lliat lie is not a ivunlarlv <iualiiied 
practitiomn* of nu^dit-iiu* of any sc'liool (»tlu‘r than oslta)]^- 
tliy; that he sn])])ost*s, roniilily. l\v(nity-Hv(‘ ])ati(‘nts a day 
conu* to him. wilm^ss was ask(*d to su])])ose a ease* of 

a feinah* sulijia'l at>proxiinati‘ly 4(1 yiairs of weiirliin^*; 
appi‘oximat(*ly 170 pouiuls, who conu*s into his olhce. com- 
])Iaininir of a pain in the re.i^ion of her h‘ft hi]) and knee, 
and h(‘ was about to mak(‘ an examination of that ))atient, 
what kind of an (‘Xaminalion would ]\v mak(‘, what would 
In* do. \Viln(*ss respondc‘d that aft(*r the caste's his- 
120 toi*y, of ('ou!‘S(*, lc*adin,u‘ uj) to wlu^tlu*!* oi* not any- 
ihin.u* had hapinun'd to this individual, had Ikh'U oh- 
taiiK'd, thal would lx* an outside f(*aturi* to (‘Xiilain tin* ix'a- 
soiis for tin* pain in the part nu'ulioiu'd, in* would ])i*oceed 
with his physi(*al (‘xainiuation; thal it would he* I’atlnM* 
dilhcult to oullim* just what a man would do to the i)atii*nt's 
limh of which sin* comiilained until lu* had the individual 
])ati(‘nl; that th(*re* art* (‘ertain thin,us that lu* would try, 
cei’tain thin.us In* would do, try tin* limh for 1 In* ('ondilion 
of tin* tissue's and tin* dens(*in‘ss; thal In* would s(*(* the 
ranu*(* of motion in the h*u; that if lln*i’(* W(*re any r(*slric- 
tions that would he* responsihh* foi* (auisinu the ])ain that 
In* c'ould follow out In* would u(> uhoul asc(*rlaiiiin.u* lh(*se 
thinu*s if jirovide'd with a subject; that it is a hypoth(*ti(*al 
case*; that In* would have* some* e'OiK'lusion about what tln» 
])alie*nt was suffe*i’inu’ from; and was aske*d to suiijiose* that 
all he* kne*w was that this was a woman such as <*ounse*l 
had de*scrihe*d to him wlio e'om])laine*el of a jiain about the* le*fl. 
hip oi* knee*, and he* elid not se*e* any e*viele*n('e* or anylhinu e*lse* 
upon 1 he* e*xamillation of that pai*tieudar limb, and Was aske*d 
te) eh'monsl i*ate* how he* wouhl proce*e*el to lind but moi’e* 
about it, assuming: lliat the* woman came* limiiinu into his 
e)nice‘. The* wit in*ss ele*monst ratin.u te*stifie*d, that if this 
])atie*n1 was com])lainin.u‘ uf a pain in tin* le*.u' th(*y iind that 
man\’ of those* instane*e*s are* <'ause*d from troulile around llio 
sa(U*o-illia(' joint, or the* joint around the* hip, and he* would 
tirst ce*i'tainly s(*e* the* position of the* leiwer s))inal se*U’ment, 
to,uetln*r with the* ])ositieni of the* sacro-illiac joint, that 
those are* the* joints eif the* ])e*l\'is ('onne*ctinu' on to the s))inal 
column: that if he* found ti'oubh* on the side the patient was 
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('omplaiiiiii.u* (>1\ liis nictiiod would 1)*.* to ])]’o(H‘vd witli tlio 
I)ati(‘Ml ])i‘ol)al»Iy on ila* l»a('k, noting' tlu* Uni^-tli of tlu* 
sooiii.u* wliollici’ oi‘ not llu‘r(‘ was aiiy diiTtn-tnirr, and as to 
tin* I’anu’f* ot* motion in tin* 1(‘^; on tin* ail(‘(*tod sido, 
llil wln'tlior or not any d(*nst‘in*ss was in tin* Tiinsclo 
around tin* tlii.u'li, nr hip, and In* ('ould t(‘ll with (*\- 
poric'inn* ahoiit tin* noi’inal d<*ns(*in*ss; that a s])h*ndi<l way 
is to tui‘n tin* patl(*nt on citlu-r side, ])rohai>ly otV tin* 
atT(*('tc*d side, h(*caus(‘ if thorn was anv sor(*iu*ss thoin* ho 
would i)i-oloot that so as not to oai;s(* any pain to tin* pati(*iit 
and ])!-ol)aI)ly oin* would I'olax hotp'i* in this position and 
you could know if ihoi’o was any hyo])mol)ility (indicatin.ud 
in this joint ln‘ro in that fashion, if tln*i’o is any ri*ason in 
iho ('as(* at all to suspc'ct anythin.ir about tin* ahdoiinui, ho 
would ha\'(* tin* pationt u'o o\'or this way (iinlicatiii.ud and 
lot tin* a!*ft*ctt‘d limh dro]) off tin* lahlo: that is anothor 
nn*thod, and you ('ould follow up tin* pationt oii tin* samo 
sido: that in mo\'iim* tin* sahjc'ci's h‘,ir In* wouhl moV(* it not 
only !i]» and down, hut from sido to siih*; that that is oor- 
I'ocl in such an inslanct* as this hoin*: that adduction mi'ans 
<uit and ahdindion moans in. Witnoss dom(»nstrat(‘<l tho 
noi‘mal ranuo of motion In (*ithor adduction (U- ahduotion, 
statin.u* that \’ou loaiai l>y oxi)c‘rionco. and tin*)' I'otato it in- 
war<lly to tin* (*xl(‘nt ]n*rmittod hy tin* position of tin* ah- 
domon (iinlicatin.u') : that in* docs not |)Ut his kin*o on tin* 
patit‘nt's h*,ii' dui'in.u' sinhi an (‘xamiuation: that ho ))or- 
sonall)' would not, ll(‘xin,u tin* tliiirh, with tin* pationt in 
that position, ])ut om* km*o up thoin* on tho loux or ])ull or 
])ush or wi*(*in*h with (*itln‘r of his hands: that it could ho 
dom*(*ilhor way: it could ho us(‘d: that it may voi‘y ofti*n ho 
doiu* for an osteopath to ])l:ico his riuht kn(*o on tin* 
patii'iit's loft kno(‘ whih* In* ))ulh*d tliis lo^- (indicat ini:'). 
When asked “ Wouhl this kind of a pi'o('t*ss, wln*i*o 1 put my 
i'iu*ht k!n*t* on a t)ationt's lauiil lt‘,ir and ]))‘(‘ss while tin* pa¬ 
tiont was on Ihcir ha('k, would that h(* usual or oustomary 
in tin* pi*actic(* of osteopathy,- Witiu'ss ropli(‘d: **ddiat may 

V(‘rv ()fti*n h(‘ done." And witness was ask'c'd to demon- 

* 

stralc it. Witness stated that it is dilHeult in only 
1‘2‘J a liyjjot In'tieal ease; tiiat a man would do a lot of 
tliin.ii's in the general rontiiu* in the liandlina’ of a 
])atient; that with an individual i)atient he would not do 
to luT what he would do in a hy])olhetieal eas(‘. for he wouhl 
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do lliiiius willi a view to sleadyiiio' tlie pelvis, lie would keep 
llie ])elvis movinii" to see tlu‘ raii.e:e of motion: that the leg 
would not h(‘ exU'iided full extcuision to amount to any¬ 
thing; that it might !)(> if then' was sonu* ])ai-ti(:nlar thing 
in that lieeause he had not Ix'en able to bring it otit. When 
askeil to suj)])os(‘ lliat he were* (‘iigaged in the manipulation 
of th(' patient's h‘g, during an osteopathie exaniination or 
tn'atmeiit, and while so engagixl that ])atient should scream 
and nxiiiest liim to desist, whether he would oir not con¬ 
tinue with such manipulation or treatnnuit, witiu's.'^ re- 
s])onded that it would d(‘]>ond entirely on tlu“ condition he 
is goviu'iuxl by in that case, and his judgnnuit of the case; 
that in his oiiinion, nothing that he had demonstrati'd in 
the way of an osteopathic examination or trinitment had 
been sntlicimit to cause* a woman subject, such :as hereto¬ 
fore (h'seribed, to scream from a physical standpoint ; that 
he wonld in such case's, altheiiigh the ])atie‘nt; se're'ame'el 
se'Veral time's vei'v leiudly anel se-reanu'd re'pc'ate'dly, re- 
i|iu'sting him to de'sist, go ahe'ad with his tre'atrnent if he 
was satistie'il the physie-al cetnelition justitie'el that fi'eim his 
('xaminatiein of it; that in his eijiinion, a jiliysie^-ian in an 
eisteojiathie- school, whei eliel tre'at or e'xamiiu' a patie'iit e'X- 
actly as he* hael de'menistratc'd, weiulel be e'xe're-ising the eir- 
elinary e-are* that is e'eanmein tee the physician eif the oste*e)- 
])athie- scheie)! eif the* ave'rage* ability anel learning in the* Dis- 
ti'ict e)f (’e)lnmbia. 

'flu* de*fe*nelant was the*re*U])e)n askeel tei ste*]) ove*r and dem- 
einstrate on Mr. Williams (eif e-ounse*! feir the* eh'fe'nelant) 
('Xactly what he* elid for Mrs. Cayton, in the* prese'iice eif 
the jury anel the ele*fe*netant maele* the* ele.sire*el elem- 
1 oust rat iein. WitiU'ss then resumeel the* .stand anel 


t(*stitie*el that the* tre*a1me‘nt ele'ineuistrate*el by the de- 
fe'iidant w;is a jireipe*!' eiiie* for a jihysician eif the* e)ste*e){»athic 
se*lioe)l of meelicine* to furnish a patient sue*h as; hael been 
ele*se-rib(*d : that it is an eii'dinary, usn;d, remtine* e*xamina- 
tieui: that tlu*re* was nothing that he* saw Doe-tevr Mnglish 
ele) whie-h in his eijiinion e-euilel possibly e*ause* a I'upture of 
the* I'ase-ia-lata in e*ithe*r of the* snbje*e*t's le*gs; that he* hael 
n(*ve*r seen a ruiiture* eif the* fascia-lata; that efuring the 
course* eif his e*elue'ation eir reaeling aleuig osteojiathie* lines 


he hael never ceime aci’eiss 


a e*ase of a rupture eif the fascia- 


lata. 


excepting from ceimplications, such as fractures, frac- 
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lure of llio fciiim*, wlim ii wouM iln'U ]iIk* fas(*ia- 
lata : lliat lu* dors iiol lu-lirx'r il to Ik* possiMc to i'n]>tun* 
tin* fasrin-lala wiliioiit a<'(*»'rii])anyinu- tin- i*ui)liii*r with a 
(lislocat i‘tii or li'artnrr ol thr (*f tin* lliiu'li: that tin* 

hoar tliat U’ors Up illt<f tlir Ufratrl* trocliaiitrr is known as 
tin* r(‘nnn*; that lir iias >ccn a fmnii’ hour in a sk(*h*t(tn or 
othrr placrs, and was shown an olijrct and idmtitird it as 
a human frmui* hone: hr indiratrd tin* tuid of thr sidr whi(*h 
is toward thr oiilri- sidr of tin* human hrinu\ iiidiratimr 
what part .i:ors into thr arrtahulum: Intw it romrs into a 
rrrlain position and tits into thr j(»inls ami what pai'ts 
sti('k out, and indiratrd thr urrattu* ti’orhantrr, and stalrd 
thr rxhiitil lookr(l a ho at iikr t lir o I'd inary frmui’. 'I'lir 
witness was asked to step !<► the hlark Itoai’d and skrtrh 
\’rry I’oimhly so that thr jui'y rould umh*i'stand it: that 
])art of tin* aiiatiuny which consists of thr frinui*. the ilium 
and tlir sa<'ro-iltiac J<unt. and witness did make such a 
sketch indicatiiii:: the illium, the sacrum, a<'rtaluilum, ami 
tlu* ])art of the hour that tits in thri’r (indicatinu-) and the 
sa(*ro-illiac joint, and math* a numdi sketch ol' thr Iru* 
]l!4 of the subject, sliowinu' the pati<‘nl's hack, the h*ft 
side and the I’iudit sith* (imli^ait iiiu') and the outer 
point. Hr indicated the head (»f the frimii' tliat fits into 
place, indicating- whri*r tin* outsidi* of the in*ad of the frmui* 
('oiiirs: that then* is no otln'r h(»m* that comes <lown the 
human Irif to that ]»oint. Witness Irstilird that in his stud\' 
and in tin* ('ou]*sr ot’ liis education hr has stmTu'd anatomy 
f(U* foui' yrar<, incliidiim' a study of th<* anatomy of the 
human t hiu'h, tin* hom*s, mu>ch's, and 1 issues, and ot her 
St met ui’rs t hri-rof ; that Ill the course of Ills t rratuirnts 
hr has occasitui to rr\’irw and use the kiiowlrtlu'e of anat¬ 
omy in most of his rax*'-, prrliaps in all of It, Witness was 
asked liow much toi'cr Would ha\'<* to Ik* ust*d !‘uptui*r 
tin* fascia lata in tin* human lhii:h whri’r there was no frac- 
tiii'e ol' dislocation of an>' of the hones, and res]tomh'd that 
it Would he a ver\- hard question to answer dir(‘ctly Ik*- 
(*ause he could hai'dly realize sm*h a condition, lK*caus(‘ of 
tin* location and position (h* tln*^** dltVereiit tissues as the 
rupturinu* of tin* fascia-lata is a manipulation of tin* this'll 
and a ]»atient just u'oini:* thronu'h a routine (‘Xami nation such 
as luul lueii demonstrated thei'e: that a fascia-lata mav he- 
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(MUiK* tlui* lt> dist^nsc: llial \ i(*\vlim: it rrom the 

allfnlioii paltl 1** (ish-opat hit* iiaTuMils, a ('(Hidit’inii at* de- 
l('i’i(iratt*(l tissue is a ,i;'ei'era! ('(ualii ion ; iliai in li! ])eo))lo 
there is u'eiK'rally a deterioration oI the tissue: tlial his 
ans\V(M' winild he th(‘ same with i-efei'enei* to deterioi'ation 
of the fascia lata, if there liad hemi sonic s))ecitic dis(.*as(^ al- 
tai'kimi- It: that dist^asi* sometimes attacks liie fasciadata 
of the thi.u'h, and deteriorates a parliculai* ])orti(m of it; 
that lu‘ would say it is ralhei* an infrepueiii occurrmiee; 
tliat in the caisi* of a i)atient cumins* to him as dt‘sei‘il)ed 
and limpinii’ as she came in. In* would not think about 
1 l!o tin* fasciadata any more than about the oihor lissiu's 
of the thiu*li; that sup|io>iim' there was noihin.u* ab¬ 
normal w hich In* (Miuhl see (ui lh<' patient's lei;-, and nothin.u,' 
abnormal which he could fet*! with his han<!. In* would as- 
sunn*, all other conditi<Uis and questions alioiitiihe t!ii_i;-li 
bt*inu- e(iual, that the fasciadata was in tlit* same condition 
as tin* other tissues of the lei;;. 


()n ci’oss-(‘xamination wllne>s teslili(*d that his ausw(*i*s 
wt*r(* based entirely on the manipulation by t in* :derendant 
which In* witnessed in thi* court r(»om as 1(» whelln*!* they 
Wen* ])i'o])er or improp(*i* for the li*eatment of pain; that 
they wer(* ])i*oper manipulations; that he would say that 
tin* dennuisl rat ion by the witness was rather a ])ickin,t:: out 
of a hyi»olhetieal exami nal imi. 'The witness assinnin^* that 
tln^ sann* pei'son was sufferinu' fi’om lieadadn* and hi,*;:h 
blood pi'essui’e, this beiiiL;' pi’ol)ai)ly deteniiiln'd by the US(* 
of a!i instrument, ainl that bcln*.:,’ tin* case. In* \\'ould cer- 
taini\' ha\n* tin* pali(*nt sit probalily lirsi (dennutsl rat inu') 
and that would denote with this examinal i'Ui, the; cdinlition 
o!* the ('ervi<*al reu'ion (»f the <pine and the rest of ;t he sj»inal 
column; that he would (‘Xamlne tin* liearl, propably run 
o\t‘r tin* chest and lake a urine analysis. nolhinU' that de¬ 
mands an X-ray, but tha^ is tin* pi-incipal 1 hiiii:-, especially 
If tin* patient is coni) )la in inn* <*f lioada.cln* and In*! wnudd Ix* 
intcrested to ktlow if then* was anyt liinn 1 liI'ounhout tin* r(*- 
nioti that Would causi* the headache because \ei*y (vfteu them* 
is such thinn about that I'cLdon, and tlial minhi'oi* min'ht 
not ha\'e hin'h blood pi*(*ssu!'e: that that is a cotidilion that 
takes in (piite a wid(* s('ope: that that is pi*obably all that 
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Ik* would do wlini such u pulicu! canu* to his ollici* willt a 
hi.i^li l)lood ]>rrs>urc complaiiil: llioimh there art* ol* eoui'st* 
lahoraloi-y ineihods dial ruiuiil he M<*eded: that iu his dein* 
oustraliou lie did not uiaiiiitulale liie le.u': that there proha- 
l)ly would he ocfasiMii inr such uiaJiipuiat iu in a case ol' 
hit'll i»!o(Kl pressure: that Ik* did not nianipulatt* he- 
rjd cause he uuder>lnod he wa" onl\' t(» deiiionst rate* 
what h<‘ w<»uld <io lor lii*.;!i hlood jtressui’e il lie elim¬ 
inated the examiual ion ali'*‘ad\' made: ihat willi a patient 
comiuir to liim and telllim- hi!u lliat stm-y he wouhl con¬ 
clude a comph-l<* examiual iiiii of iIk* body, he would ex- 
amiiK* the |o\\<-r lind's a- well as the iiaink of the body; 
that he Would not mas>ai:‘f al all; that 1 m* would use tin* 
saiiK* nianipiilal ion, prohaltly, that lie used a minute au’o 
and te>t them lor I'oliexo-- and so lorth; l!:at he would make 
a ina ni pn la I io’i oi i i n- t h i uh and h just to -^'et a knowled^'e 
(►!' the u-eiMTal condition ol* ilh- patient. When asked what 
his treatment tor hiuii blood pro^^ui’e i>. witness respiuided 
die <'ou hi not t.-ll until Ik* >aw tin* pat ion t : that hiu'h blood 
pressure IS a sNinpliun am! not a disease, and that tlK*re is 
no specitic t f'-a 1 tuoiit : t!:;ii im niiaiit make a wau'inal exam¬ 
ination to Wiiat'Wer extoiit the ciiudilions demand(*d; tliat 
the history id’ tim \souhi pri)babl_\ eiitor into that, 

whethei* oi' not lie woulil be directi'd ii»wai‘d that action by 
the tindinu' oi what -oom.'d ti> be infectiiui, u‘t*neral i*ondi- 
tioiis that \oi: mluhl tind nilu-ht lead him an examination 
of the cavilio more dircetly, and «iuite likely he would not 
c(»V(‘r man>' of ilnf-e t!iln*j> in om* examination; that as- 
sumina- a cas.* of a '-nbiei-i e.imim:' to him foi* the first lime, 
on the first \‘i-i;, it watuhl ili-pi-nd i-nlirely on the condition 
wdiether or not tliere was ;in_v iieiMl for a \'aa‘inal examiiia- 
tiiUi: that a^- Im lia-' stati-d. In* would follow just tin* pro¬ 
cedure he oiillitK'd here |o!' Ilia’ll blood |»ressure, lieadaclies 
and di/.'/iuess; i:i;it il Would di-peiid lara'ely it* tin* (-ase 
summed ilselt' up t*i him in a manner imlit'alina* that the 
troubh* was in tlie kiiliiexa in tliat case he miadit eliminat(* 
the x-airinal examination, hopina- to saxn* the patient that 
(‘Xamination enlirel>a or it' tln'i’i* weia* symptoms that lead 
to that, that led him to <io it. In* mia'ht (*xamine that 
127 ria’ht away; tliat he would certainly advisi* the 
l»ati(*nl .after the i*xaminatIon ami trealnK*nt wliat 
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sli(* was snll\‘rinir tVoni, li’ slu* cni’ad ti‘ know; thnl in some 
iiislanccs, in*t'S]) 0 ('tiv)* ol' wliollun* sin* ('ar('(i lo know, lie 
(•ci’lainly would not; liial ho would niak(' such a:i o\aniina- 
lioii wlu'tlior a inn‘s(‘ was i)!*(*sout or not: that that is prao- 
tioally always llio (Mistoni in his ]H’aoliot‘: that siu-ii an ox- 
ainination would take I'l^oni lirti'on ininuh's to: uiw Inntr, 
do])(‘n<lin,tr on llu' condiliiHi i)l‘ the ]>ationt and lh(‘ tiiin.u’s ho 
round : that in tin* (-as** of a woman coining- to Ids oilici' aaid 
('omplaiidn,!:' of a ]>aiu in tin* lou* ho would (‘xamino and aftor 
la* (‘\aniiiu*d wliothor ho troatrd Inn* for it W(udd (h'pond 
laru'fdy (Ui iho i>ationt: that it would d(‘p(‘nd on iho condi¬ 
tion of hoi- ImkIv wlioi hor or not ho u'ax'o hor any 1 i't*atniont 
lh(‘ first tinn*. ])i*oliahly In* would not v:\vr licr a ;,u'i*oal dixd 
of li‘oatnu‘nl, hocaiisc tho condition such as in* has had ont- 
liin‘d would i*(‘puii*c ahoiil as hum* as an>' |)atioul Would c*U‘(‘ 
to !)(* suhjoctod t(t an oxaminal ifui on an lndi\'idnal \ isit : 
tliat dls])la('omoiit joint is out of position, and a ]n*la\ation 
is a hypoinohilitand imitossildo \n r'‘placo; tlintdio did not 
(‘iilirt'ly adminislor a treatment in \\\< d<‘monsl rat ion for a 
I'olaxod sac'ro illiao Joint: that lliat would he an exandna- 
lioii; In* does not con>idei* that a 1 ri-atment : that In* would 
pi’oltahly iinpdrt* as to tin* kind oI‘ pain the pat lent was 
sui’forinu’ : w hot her a shar|> oi- a dull p:iin : tin* ri'u'ion of tin* 
pain, and would tr\' to locato it ainl centi’ali/o it, and his 
lr(‘atnu*nt woidd dopond on iho condition In* foipnl nol on 
the kind of itain it was, or whori* it was located: that In* 
does not e'ivt* tin* same troatmeiil foi- all pains iin tin* Iol;’; 
that ho has to find out the cause, and then treat tin* le<r: 

that he is not a lic(*iised (►steopalh in tin* |)i>[!*i(*t of 
I'JS (’olumhia; that no li('<‘nso is reiiidied. 

()n i*(*dii'e(*l examination witin'^s te<|tfa>(! that in a (*as(^ 
such as put to him hy plaintiff's con use!, he was not t !-<‘:itiny.- 
tin* patient, l)ut was nn*rely makinu' an (‘Xaminalion, and 
in the course of that examination In* found a r(>iaxed i(*ft 
saoi'odlliao joint, wld('h would he a little oilier fiii-lln*]* ex¬ 
amination: In* mii^-ht manipulal(* the pel\ Is sliu'htjy. just to 
In*!)) free up the (‘irculat ion and lielji llio comlil ioi;;: that llio 
findinu' of such saoro illiac rolaxati^m would noc(*ssilat(‘ or 
make prop(*i‘, in Ids opiidon. fiii'thei- ahdiiclion or adduo- 
1 ion of the pal ion t's h'l;-; that is, in those cas(*s Ini* cert a ini v 
would manipulate tin* lt*u- inoi't* 1 hoi*ouu-hly. that is, ])ut it 
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tlimnii'li Its ran^’r <>1 iMMtioii, it Ii- had IfK-atcd aii\* al)ii()r- 
inality in ila* saci'n illau* Joint, in (M'doi* to srr if an\' ('Iianu't^ 
took placo in tin* >li-ucti:i*o <h* the lliii;!!. 

On i'cci-o>>-(-\aniinal ion. w iliir-v iotilird that \'on caniiol 
la\ <h»\\n a hard and Ia>t lado a^ to whrllM'r tin* pi'opci' 
Ti*t‘atnn*nt tor la-lax'-d sarro illiac Joint is that tin- patii*nl 
should Ik* kept III hcti m al*>o|nt<* rest, and not disturlx'd, 
and no di>lni-!.anco pn-niitlrd to tin* liinl*: that it is not 
nsnal that a wcmlit oi* a pnlh-y ot s(tnn* kind is put thnrt* to 
stca<l\- tin* liin!) and n>od a- pai‘l of tin* ti'oalnn*nt. 

1 noi’cnpun tin* drfcndant, fni'lln-i- to maintain tin* is-«in‘s 
on his part JoiiuMl. oio-rod a> a \vilni*^>. Anna E. Lee, 
(uh;t(*) who ioiiiird m >uhslain*(* as follows: 

1 hat >ln* i> >oci‘clary to l)))('ior Moi'lon A. lanu'lish, and 
has hern lor fif\ on }i‘ar>, cova-riim' tin* po!*i»»ds t roni ItHti 
I 1 d I j, a nd i 1 ‘om !! *'J I to tin* prom it linn*: that sin* is not 
a nni'sr: that h**!' >o.‘rrtai*ial <lntirs in tin* (h’tict* of tin* dr 
1 ondant oon>:>t oi laiiswonnu' tin* phom*. makiii*z 1 In* <lorloi-'s 
appoiIII nn*iim, at It ndiim to coi-rospitinh'in'o, takini;* 
I-d dinlatioii. ari'aULtini; tin* i*ooms oi' tin* pationts and 
i*(‘Cl‘i\ 1 n l:' thi*ni: that >in* oni\ attondod patioiits or 
aidrd thorn whmi !’r<iiiirrd to: tiiat >ln* drosos ahoiit tin" 
ollici* in <*lotln*s appropriate to ol’fn-e weai', dark i*lot!n"s 
nsuaily: tlial >ln‘ !n*\*fi' dre>M-^ in nni'se> > L:':irh: that sin* 
keeps an eima'-ieMn-nt hoo!-; ot* tin* defendant, and when 
handed a hool< sin* nieiitilied it as tin* doeto]-'s appointnn*nl 
lK>ok I’oi* the Near Ihll'I: tlial >!ie niak'*s all tin* entries in 
that hook. eXi'ept III lief ahxniee >onieiinies l)oetoI* Mimlisll 
when he arranu'e-' an appointment, in whieh ease he makes 
an (*nti’\': that tunidm’ to Janiiary ‘.‘nth, lit’dd, sin* found an 
(*ntry for Mrs. (’a\Ion. showing an appointment foi* I> 
(Meloek Saturda\ niorni m,:'. d a n iia i\\‘ *d' !i : that the appoint 
meiit was ma<le ihi’ouuh Ma_jor lh»>ton hy telephmn*: that 
she does not kno\N- whetiier >he answered tin* phoin* or 
wlietln*!* |)oetoi‘ |•]!m■lish answered it; that she knows the 
a|)pointnn*nt w.as made thi-oimh Majoi* Poston, heeanse tin* 
lady was MaJoi* PostonV patient and In* always ar!’anm*s 
the a]>p<tintmenl for tin* exa.minat ion : that sin* is 4o \-e:n*s 
old, and was on duty .lanuar\ diUh. arri\'im:- iln*re 

S:d() in tin* moi'niim': that <he saw Mrs. <’aylon iln*re: that 
slu* ha<l an appointment !‘oi' I> (►'ehx'k and eaim* in al)out 
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that sli(‘ was aloiit* and she limped as she (*anu‘ in tlio 
door: that she assumes she was al her desk; that slio 
usually is iu ihe moniiuu': llial she saw hei* comiliiu' into llu* 
door leadiiii;' iulo i!i<* rt'ceptiou I’eom fi'om l!u' ]»ul)li(‘ liall- 
\va\': lhat there is onl\' oue dnoi* I’rem the puhiic; hall to lh(‘ 
rt‘eept iou I'oom. Wdt U(*ss ilidieal ed the I'espeel !\'(‘ ]>osi- 
tious <»1 her desk and th(‘ loeatioii ol’ the deor from th(‘ 
re(a‘ptioii room: lhat sin* told Mrs. raxtou tlud sh(‘ was 
hair ail hour late tor the appointment and 1 lial Doctor 
I’liiu'lish worked hy appointment entirely, :ind tlnit 
Ido sIm' would ha\e to make anoilnn* appointuiumt, which 
she made i'oi- (Ui Moiidax' mornin-v r(*llowin,u-; 

that plaiiitill said she had troneit* with the machine and 
lhat that made tliem late: that tlnn’e was no oneU'Isi' in tin? 
r(»om at the linn* besides witness and Mrs. (’ayton; that no 
one came in duri iil:- t h(‘ con\a‘rsa t ion : that shea I'ran^'ed 1 lu^ 
ai)])ointmeiit I'oi* eii the l*(tllo\\ inn' Mondax';, and tium 

Mrs. (’ax'l(ni lelt tlie ollict*: that no {)ne was xvlth inn*: that 
she usuallx- accompanies ail ihe patients to the door: that 
in a lexv minutes Mrs. ('ayOni I'eininn’d accoihpani(‘d hx’ 
Do('tor Idiiu-lisli: timt no (Hie (hse was xvilh in*!’: tlnit sh(‘ 
still ohserx'ed that she limped as she came into tin* door; 
that Im‘ o)»em'(l the door, and o[ coiii'se slu' pi'ecedf d him in 
t h(‘ r(‘ce| )t ion ro( )m ; that he d i reel e(! her 1 o L!.'et Mrs. ( \a xt on 
ready: that he xvoiild s(‘e her: that lie went int(> the room 
t(» reiiioxa* his xvraps: tlnat x\'!tne<s put the plaiiiti'l’ in tin* 
room and asked her to Li'et ready as so!)]i as she eniild to s(‘(* 
tin* <Ioctor: that she did notliiim' I'urllier and did! not assist 
the plaiiitill in any way: that sin* does not n’emeinlKu* 
xvhel her she handed tin* plaint i iT a kinnnna : that slu' did not 
iK'lf) remox'e hei- ('hahniv;: tlnit the jilalntiiV xxent iiito Xo. 

1 ; that there are four rooms: that sin* d(»es not ik'uoxv just 
xvhat she was doinn' xxheii Mi's, (’ayton (‘lOered i:!!;ii morii- 
ini:': that she xvas al hej* desk, and in and (mt' as usual, 
U’eltin.u' the rooms readx- foi’ the p.atients: that she entered 
the hallxx’ay to come la Doom Xo. 1 : tliat xviliu'ss pri'cedtMl 
her into the hallxva>-: that she xvenl tliroun'h tliejittli* hall- 
xvax’: lhat they hax'e an of'lii'e th.at is partitioned off: that 
the dooi'way is next to her desk, and that the door xvas 
<»p(‘n and n'mains opi'ii at al! limes: lhat the otluiu' hallxvay 
slio spok(‘ of is a prix’at(‘ hallxvax': lliat it is tin* size of a 
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room ;ni(i *HH- nl* ll;* :i> limt llMS jnwli- 

1*M tinjr.M! oiT: innk(‘s this liallwny that (‘liters int<i 

tlir liii'rf irralinriM rttoias: iliai il lanis ii()]*l!i and 
sdiiiii: Iiial wilti rrlriAnie*' tn tin* hall, lliei’e !> Just a d'nn*, 
a partitiMii r , i ‘ Vi >«. at riulit anu*lcs, 1m*|\v(*cii il and lli(‘ tr<‘al- 
ineiit I'onins: all on ciio sid(‘: that slio |>nl a li'rsh to'Arl 
(►n I in* pillow To i* each pat ionl and see that t ho d rossinu* t ahio 
is in (trdor and is ]*cad}' to In'ini;' the next patient iii the 
I’ooin : tha* l!if pillow sin* spokt* of on wldeh slie pnt the 
t(»W)*l, is oa the (‘pcrat ilia’ tahle: that when Mrs. ('avion 
ent(*i‘ed IJooin X*t. 1 , sin* was elolln'd; that sin* did inM sci* 
hor an;.' nne-e hoi'io'e InT doparture I'roni that room: t'iiat 
helwemi l!:e linn* that sin* next saw liei*. at*tf*r she (‘aine out 
of tile i-'Mim in!" tin* rreepiifm fnom ahont twenty niiniit^s 
(‘iapsf'd he!\\**<-n tin* tine.* she ro-eiilort'd the ree(*]tti(ni room, 
not mo!'<‘ tlian half an hour: that tin* next patient followed 
at that sin* was Miss 'I'lnn'p, and was in liocmi Xo. 4, 

wl’ieh i> :n»{ tnoro than ton d-ct fi*um loxnn Xo. 1: iliat 
while the plaintirr was in IJootn Xo. ], witni*ss was a.nswt*!*- 
inu‘ the ji'i'nn*. so.ana' that the other rooms woi*o in ortlcr. 
a !id al * o!:d; na to ; lie m-xt tail ionl : that (»n that niornina wit - 
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piX'sviil : tlinl sl)(‘ was a »l crviu.u; llial slu* asla*(l for her 
i>ill and pai<l il ; that wiincss dofs not n*inoniI)(*r wlietlier 
she wvwl and sal <lown ; that slu‘ did not ask luT^to conu^ and 
i*(*ei‘ivo the ]»a\nu‘nt, hnl liandrd it to her at tlie iU*sk; that 
sho ohsciA'od h(M* loa\ inu' ilu‘ I’ooin in not any inor<‘ unusual 
inaniuu* than when sho t*nl(U*od: that no ono was with luu*; 
that sh(‘ (loos not roinonilHT whoihor sin* (tpi'iiod the door 
for !u*r on 1 hat oo('asi(tn : lhat she did not so** ln‘r any uior**; 
lliat on Monda\’ ihoy oalh‘d hooliU* klimlish and oallod tin* 
doolor to tin* phono; that daniiai’y 2()ih. l!)Lh‘h was on 
Saturday': that on Monday nnu'niim' tin* jtlnun* i*an,i;* and 
tln*y asked to speak to !):n-tor Iv.mlish in n*e'ai*d to Mi's. 
1 ’ayton ; that she o\'orh(‘aI'd the dootoi*'s i*(‘ply that In* (*ould 
not u’o (Hit until tin* ('\‘onin'^': that his sohodnlo was full for 
the day: that In* would u'o when In* loft t In* oilic'ot iiat it was 
ai)oul ‘J o'clock in tin* afu*i'noon when l!n*y called and can- 
(*(‘llod il. Afloi* oxaniininu' a rocoi*d wliich was oxhihitt**! to 
ln*r. witness stated that a patient Iiy ih-* nann* of Miss Thorp 
had an appointnu*nt with Doctoi* khieiish at d:4() that 
niornini:’ and kept tin* a]>)M)in1nn*nt. and was in tin* olh(*o 
duriiui' tin* time Mrs. ('ayloii was thei'o, and was in IJoom 
Xo.4,and wit ness arri\ ed at 1 ha 1 hocaus*:* sin* k(‘pt a 
l.‘!M note :it (*ach name as to what roeui the docloi’ would 
lind t he ])al ieiit in : in 1 In* appointnn'iit hook : that the 
entry indi('a!ed it o'clock, hooiu Xo. ]. Mrs. ('hytoii: that 
when M rs. ( \*i\ l on cann* hit e she made anot hei* appointm<‘ul 
for (Ml Monda>'. and that that was (‘raseil af'ter slu* 

came hack with tin* Doctoi*. hecause i!ie I)octor saw in‘i* that 
same day. Saturday, and that tliat cancelled the apjioint- 
meiit for tin* f(tlhovinn’ Monday: tliat iheja^ was a rt't'ord of 
an ‘’(hit" call on danuary --iid, and tin* Doctor had ar- 
ra ne‘(‘d a 11 a ppoi lit nn*n 1 1 o u* m o hei* a I ( o 'c!ocl\ ; t hat I )o('t or 
lan.elish's oflic(* is (Ui the nintli lloor: that diiriim* tin* time 
sin* has l»een aciinu'as secretary for hitn. while sin* was at 
her desk in tin* reception i*(Mun. she heai*d the Doc'toi* and 
his patients talkin*.;- while in the (tii'^rat iim* (U* t r(‘a1m(*nl 
i*oom, and t hat that is usual : tliat she was at t endiim* 1 o Mn* 
sei*um and cann* hack into tin* ha!!wa\'. I ’* iLdim* her in‘ar(*r 
to l\N»om Xo. 1, and the olh(‘r trealmem ro(uns; that you 
could ln*ar very distinctly if yon liste!n*d you (could ln*ar 
tin* (*onv(*rsation: that sin* did not liear a con\a‘i*s:ition l)o- 
tw(‘en Doctor Knii'Iisli and Mrs. faylon on Saturday, 
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Jaiiu.-iry liOlh, with i-t-lrmirc lu \ ,ni pi'oci'durt' tin* D^rtor 
Would t;d<<‘. \ViliM‘>s was simwn a card iiH'inurandnin and 
id^Mitilird il a> the (Mitrirs inaih* dy hci'srll* fi’oin Ihg' 

imirs, I'l'inn l)ncior l*am!isli's dictalinn, ai'tvr lia\iiiu' seen 
tin* ]»aticiil oil .iaimai*y 'JOtli. 1 lie diet at ion was ui\'rn 

to ln*r in rrratnifnt IJooin Xo. that a <'o|»y (d' tin* inoino- 
I'anduni was s«*iii pt Maj'n* IN>ston aft**!* she had typed tliein 
on that day: that the entries on the pajHM’-sheel are ih(‘ 
same entries on tlie card and the card was kept hy the wit¬ 
ness I'or I)octor I'hi'_:lis!i's ret'oi-ds and the ])apei*-sheet went 
to Ma.i* M* 1 hi>l oil. Mr. I la vvy ( ’a\'lon was asked to step into 
the court room, and the witness statetl tliat she had ne\-cr 
s'*eii him: that he was not in Doctor Immlish's oi’iice 
]:;i oil Januar}' and that she iievei* ."aw him 

ill Doctin* l-'amlish's oflice at any tiim*. 

()ii cro^> examination wit ness 1 est i lied that D( u-t or I h»sl on 
n-nall\ tolophoned and asked I'oi* an ai)])ointment, and 
wlirii lie (ild the wltiie-s made tile a|»poilitmeiit. She was 
a-'ked to take liei’ liook and turn to the -4th, and see what 
eimx’m'emcnt" >!ie had tor Mrs. ( ayton on that datm and 
>t:iied >!a- Inn! no appoinlment> im the -4th. Witness was 
llien >!io\vi! a card. 1 Ma i n t i rt".-- K\hil»it Xo. 1, and was 
a^ked v.lieil'rr Major Do>ton look n]> with ln‘r the dat(‘ of 
i!:e a p]'oi nt nioiil -el u|) in that <*ard. and ri'jilied, the ap- 
poinlmoiit wa- mado Wel'oi’e dannar}' dtHh. for Saturday 
morninax dannaix *J<n!i at nine o'cIocl\: that ))i’ior to that 
to inn- Icnow iodu',* no a !*rann*emenl was made for the 'Jdth, 
wid"!i wa- -:d:-i‘piient ly chann'ed to tlie doth: that she liad 
i:-‘ rei’--»‘c’i*'-‘ to tin; *J4th on !iei* hoi»k: that the door lead- 
in-'- !*!‘oni tin- opi-rat iii'-f rooin to the hall is a private hall: 
ttiat lie- dooi' va- part wood, and the trans<mi had hiam 
taken oip. and i- jn-t an open space: that thm'e is a tran- 
>om in tin* otin-r rotim. not an open s]>ace, a transom that 
vtainh- open: l!ia! -he wa- the onI>‘ employee in atteiidaiua* 
t!ia’ morninn'. dannary Ll'Mli: that in addition to her dnlit^s 
a- a; \ .-lie a,->l,-t- around with the patients when tlit‘y 

rtiaie^l :ifi- lo: tiia* -he d<M*s not pre]tare tlnan for the 
examination, on: mere!\' tells them what they are to remoV(‘ 
and n-na!i;.' \:\y< tlie kiimnia on tin* table: that sin* pr-c'edes 
them to the door and tells them to iret I'eiidy : lliev disfolii* 
and juit tlie klmona on: tliat tlialjs tin* same ])ro(‘ednre 
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wiih Mi*s. (’nytoii, ainl 'A'itli Miss Thorp; and that Miss 
'l'ho!‘p was in nunihcr 4, and Mrs. (’ayton in nnnihvr 1; 
that they disroht* in the room in wliirli thoy taki'* tlu‘ troat- 
mmit; that Miss 'I'liorj) canu* in not nioia^ than iiv(* minutes 
aflt*!’ Mrs. (’ayton was in IJoom Xo. 1; tlial Iheia^ are no 
othm* o])(*i*aloi's hcsidc I)o(ior Knirli^^h: and lliat 
Ido tlio patients wait until Doetor Km::lish is tinis]i(‘d with 
other ]»alienls hrt'on* lu* op(*]*ales on tliem; that Miss 
4'hoi]» waited from twcnily minutes to half au hour; that 
slu‘ assum s that she was at hei* di‘sk wlimi .Mrs. (’ayton 
left tin* Doctor's oHiee; that she has no mort* distinct ret'ol- 
h'ction than that she canu^ to tin* d(‘sk and paid Iu‘r hill, 
and left the oflice; that she distinctly lamuunlxu’s it and 
acce])ted Dr. Imiirlisli's f(M‘; that she said she assunu'd slu‘ 
was at her desk. When asked cfuild slu^ sta1(* of Ikm* own 
<listinct i*ecolh*(*Iion whether she was at Ikm' d(*sk or not, 
wiini'ss answiM’ed that she aceompani<‘d Ikm* to the door; 
that sh*' meant that she was a.t tin* desk wluMi sin* i)aid tlie 
amonnt : that the Doeloi- had not lu'cn at tin* oHici' that morn- 
iim' !irf<n*(‘ Mrs. (’ayton li’ni lli(M*e: that h(‘ was late him¬ 
self: tliat no <MK* hut Ml’S, (’ayton canu* in to the i*ooni; that 
^lie had no con\'(M‘sat ion with her when sin* lii'st (amie in, 
olliei* than what sIk* had nan*ated on tin* stand : that she did 
not lira!* 1 lio (*on\aM*sation oriwem Doctoi* Imiirlisli and Mi*s. 
(’a\ ton : that sin* wa> at liei* dr>k when hr came in, and that 
immrdiately lir told her to ]M*rpai'e her and that she took 
Mrs. (’a\ ton to lie* romn: and fiaun that room, sin* \\vu{ 
inuneiliatrly into the itpiM-atinu' i*oom : that sin* left Ikm* in 
the oprratini:* room and then iIk* Doctor caitie in, and that 
slir (lid not >r(‘ Ikm* afim* that until she )»aid the sio.OO; and 
;hal she was niixiim* ihr siM'um that shr sjioke of* and that 
that was 1 km* whole connection with the mallei* as far as 
she know<: that she <iors not icniemlMM* wIkmi sIk* last talked 
it o\'er with Doctoi* Mnu'lish: that sIk* dors not riMnendxM* 
wIictluM* it was y(‘st(M*da\'. last w*eek. or a y(*ar lliat 

sIk* has had \*»M‘y httlr to sa>' to Do('tor Knulish ahout it 
siiK*r thr (*asr happriK'd: that sinci* i!k* ease* hai)])(Miod or 
tin* suit was filrd, >hr did not discuss it with tin* Doctor 
to an\' r\l(Mit : that shr has not dis<Miss<‘d it at all. 
ld(I ()n reilir(‘ct (‘xaminalion witness t(‘stifi(‘d that slic 
had discuss(‘d tlie ma1t(M* witli no ouv since the snit 



K'OSA CAVroN VS. MKIITOX A. KXOI.ISTI. 


10(j 

was filed; that she only sjxike to 'Ii'. \Villiani>, of eoinisel 
foi* 11 m‘ defcjidaiit, wlicii he eaiuc to set* h(*r: that slu* thinks 
slie told him wliat she knew (tf it; and did discuss it with 
M I’. Williams ; that M i*. William.- saw hei* a numhri* (»f tiim‘s : 
that with reft'Cencc* to tin* dooi*. the ti'ansom was rt‘!]io\(*d 
(‘iitii'ely and 1 hei'e was ahsolutely nothimr, just a si)ace 
thefe showinir: thefe wa/' a cut ihei'e, and it is an <t])eu 
space; that no irlass was remo\t‘d from tlie door i)ro])t‘r, 
and the wiinos indicated the heiirht of tin* door, the portion 
tlial was wood and the ])ortion that was <»)»(‘n space; that the 
Mpcii Space was ahoiit the dr|>lh of the irlass in tin* transom, 
and ahout the width, addinir oin* mort* seetion of irlass, of 
that transom: tlial she was not out of the reception room 
durini;’ the int<*r\'al of tinn* that Mrs. (’avion came frotn tlie 
treatment room ami |)aid the fei* and the tinn* sin* h*ft the 
office and wetit to the ]nd)lic hall. 


'riiereiipon tin* defendant, furtlu*!' to mainiain the issues 
<ni his pai't join(*d, ofTered as a witness John C. Peter, who 
te.-titied in suhstama* as follow^: 


'I'liat lie is an elevator o|»erator at the(’olorado I>uildimr, 
and ha.“ hern for ch>>e to nine \'<‘ars; that he was oi»eratin^ 
an (‘le\ato!‘ there in tin* ('olorado hhiildmr on danuary 

and went on at half past eiu-ht in tin* mornintr, leav- 
inir alntiit half past five in tin* aftt‘rinMni: that he was ufoinv: 
11 )) am! down when he was tln*re; that In* saw Doc'tor Imm:- 
lisli that morniiuT: that .-<nnehow or otln*!* he thinks tin* 
Doctor was a litth* late that mornimr; that sonn* morniim’s 
lie i;'(‘is in pr(*tt\' earl\'; that as near as In* can ^ret at 
I’I7 i*. a lady was waitimr on tin* ninth floor; that sin* 
liad keen waitiim* foi- I)octoi' lamrlish for sonn* time; 
that he was late that morninir; that In* had not Lrott(*n in and 
he said -omethinir must Ik* unusual, he is late, as m*ar as lie 
can renn-mher it: that Do<'toi* Knirlish irot in sonn‘wln*re 
alomr ahout half past nine: that ‘-Tein'rally In* u*t*ts in ahout 
nine; that W(*ll, she said sin* would iro down; sin* had hemi 
waitimr some time it seems, and sin* said at first sin* would 
iro down and she i*ode to tin* first floor, and in irettimr off 
tin* (‘ar. there were other parti(‘s ^■(*ttimr on tin* car, and In* 
saw Do(*tor Kmriisli, and In* call«*d ln*r att(*ntion to him and 
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iii.u* (HI and he viirvu'-l up to the iiintli Hoor, wliieh 

lloor they \vert‘ to iret otT, and then we ^ol to the to]) 

llooi*; that tli(‘ iiinlh lloor was wlu'n* lu* lirsl saw the lady; 
that slie was i‘i,u:ht st(»ut : tliat slu^ was a little over avera,<>:e 
lM‘i:rht and in irtUliiiir otT tin* ('ai* lu‘ notieed Ium* lim]), as 
lu'ai- as h<‘ ((Uftr !■^‘nl(*InIHM*; that what niad(‘ him take a 
l)ai*lieular inter(‘>t in this lady was liy hvv askiiiir about 
l)oet(»r h]nu:lish and thou u’cltinu’ down to tin* first tlooi’ and 
soeiiiu* Doctor I'aiv:lish and hi-; eallin;: atttmtion to it; that 
inaih* an impi’ession on liini; that he has not s(»en that lady 
since, as he reineinixu’s; that h(‘ saw Ihm* today, ('omin^ in 
throuu'h tin* room and come in Inu'e, and wiliu'ss indicated 
llie plainlilT. 

Oil ci-oss-«‘\amination tin* witness t(‘sliru‘d tliat lie oixM*- 
aled that eh‘\alo]* t*\'erv da>' (‘Xci'pl ten days in summer 
wIm'Ii he iTels a i‘(‘(m‘ss; tliat he lias Ixmmi tlima' .iropiu: on nine 
>'ears; that he u’ets many imiuiries dinnn,!^: the ('ours(‘ of th(‘ 
day u)) and do\\'n in tin* elevator; hundi'eds ot* tlumi; 

that lie has i'ec(‘ived many iiniuiiaes as to wh<‘ther Doctor 
I'lii'^lish \va^ in (»r out, and the sanu* thinu; a])i)li(‘s to 
1 .'IS e\'er\ oI h(‘i* tenant in the imildinu’; that In* lias 
known |)<icior Mnulish to he lal(‘ a ”*ood many olh(*r 
untniinu's; tliat lie .-an lot say tliat it was not su<*h an 
unusual ihina' tliat lie should he lat(‘ in ('(Hninu* down to liis 
olhi'e, that he is pi'etly ]U‘ompl; that what really (adh^l his 
altenlieii to i: more than anytliina* <*ls(‘ was this lady wait¬ 
ing* on tli(‘ ninth lloor for some lime and she conclnd<*d to 
no down ami as we u(*t to the hotttuii floor, 11 m‘ i:»ass(*n,i;'(M’s 
Ie|ipe<! (OV and ot lier passeim(‘rs sl<*;»ped on, and nieantinn* 
he >aw Doctor lan-'lish. which atlract(*d his attcmtloii, and 
lie said to the lad\' **'rhere is Doctoi* laiiuiish :that it was 
nnnsnal to cari*y a passeiiu'er off as Tar down as from the 
nintli floor to the iirst lloor and to liav(‘ Ihm* off and 
meet tlu* man sin* was hxfkinu' I’oi' ;ind then a'ot hac'k on 
; train: that he does not l)e|ic\-(‘ he heard an\thin,a’ about 
■his until ‘'Lei's see" Fi-idmv oi* Saturda\*: Satnrdav 
he belie\‘es Saturday it was; that he (ixi's the incidont ho 
■ peak> of as dannary 'Jdth, Id'Jd; that In* doi's not lamumi- 

hc]* the date at all: that it was ^oTTn*wh(‘re Indwecm a voar 

* 

and a half, somewliere in the neitrhborhood of that; tliat lie 
did m>l think about tin* date* at tin* tim<*: that it was some- 
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likr a yt*ar an<l a half nv tv \cars; altlnnmii it liap 
.lamia!‘y iMit h, lir I’cmnnlMTs that ^lu* was a litlh’ 

o\ ('r tlir a\ <a'ai:(‘ !a*iirht. 


"!'!tc!'rn]nni tin* (Icffiidaiil, fiirtlM*!* t<> niaiiitaiii ihr issurs 
on his |»ari joiiH'd, <>tTm*(‘(l as a wii!M‘s> Ella V. Thorp, wlm 
tcstilicd in siihstaas follows: 

'That >hr was in I!*-*!, and still is a patient of l)oelor 
Mni:*!ish: that she ree.-dls vlsitiiitr him on .lanuary 'JO, 

I'X' heiim- kept W'ailini:*: Doctor haiu-lisli was usually \’ery 
puinlual: that that is what made llm impression on 
Idlt Inu' mind as to the date: that she recalls it simply 
heeause she alwa\s had h*M* a)ipoiniment early in 
tile uKU’iiinu*: lluit hei* hu^iiiess was drexmakiuL:- and tliat 
1 efjuires 1 liat : t hat it was !> :4.') oi- t* :r)i i, sonn't hinu' like that : 
Die thinks tDdO: that she kept the aiu'eintmeut on tiim*. 
and when she W(*nt to the olViees s!ie saw Miss Lee tlrei'e; 
that slie can not deseialu* Miss Lee's ('lothinu', hut it was 
dark clothini:-: that there was nothinu- to di fferent iate Ikm- 
appearance that morninu* fimm what she liad seen li(‘fonn 
or at'le!*; that she wa- ke])t waitiim- about half an hour in 
the treatment room: that m* one else was tln-re: that sin* 
was treated in one of the ti*eatmeiit I’ooins; that she does 
in»t recall which oin*: that durinu' tin* lime s!ie was tliere 
she heard no outer}' oi- sci’oaniinu', and heal'd no one cry: 
lint slie h*fl ah<u]l ten ov a little after: that she does k'now 
-lie W;n kept o\'el* her time: that she does not remember 
how hum' and cannot say exact ly : that she wa- in the t reat- 
nnnit ro(UU and was treated tln're: that whih* in the treat 
meiit roo!!i >!ie does iioi rfiuemlnT of liearim* any con\ ov-a 
iioii Li'oiii^' on aiiAW'liei'e; that on other occasnms she has 
heard conxersat ion in th'* t!'ea,lment room, Ix'-ause you 
can heal' an (U'dinar}' convei*sat i<ui if you listen, if it is 
cai'ried on in the t raiment r(Ktm. because they arc only 
j»a I't it ionetl olT. 

()i! ci'()>s (*\aminali<m wilne>s ti-stitied that she does not 
remember what she did part iculari}' to attach Inu* mind 
rsjxH'iall}' to what occurr(‘d in Doetoi- Ixnu'lish's oflica* that 
day: that she thi,nk> she was thei-e the 'Jdrd or tin* 124111: 
tliat sin* was ind tln're on the*J4t!i: that she dot's not r(*ca!l 
when she was there next after tin* 'iOtli: that s!u‘ lias not 
been tliere so mu(4i siuvv ainl lias bet'ii outside of tlie 
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citv mo.st ()t‘ tlu* time in Xow York ('itv; that she 
140 tliiiiks she was at‘l(‘r tlu/ treatnuail on tlio 20th, 

1)U{ is not sui’c*: that sht‘ dot's not i’('meml)t*r tliat 
tlat(‘ ])a!‘li('nlarly : ihat slu* took 1 rt'atnu'iits two or tlireo 
times a W(‘(*k: tiiat sin* dot's nt)t kjit)W wlietlier s!u' was 
there afltn' the 2()lh t>f January; tlial slit' t't)tilt! always 
reeall what happeiit'd on tiays ))i'it)r tt) that, l)t‘t\-inse nt>th- 
iii.t;* ha])iM'nt*tl e\('t'])l that she a trt'atmt'ul anti that is 
the (»nly thinu’ tliat iinprt'ssetl ilst'Il’ on her iniiith 

'rh(‘rt'n])on. thh't'iidanl was rt'ealltn! to I lit' staiitl as a 
witness in his own ht'half, and testilietl that In* toltl Mrs. 
(\aylon that lit* woultl i-e])orl liei* oast* to Majt)i‘ IN)stt>n, and 
it' In* wanted her to lia\t' rnrlher trealmt'iit l)e^ would ar- 
raiiu-t' lh(‘ ap])ointmt*nts: that that is tlit* usnaT prot'edure 
that lit* Just simply tolls t!n*m all: that lu* thinks^ Mrs. (kiy- 
ttm hatl not saitl anylhiiiLi- to him Just I)t‘l't)rt‘ lit* inatlt* that 
rt'inark with rel’ei*(*nt'e to future Ireatmt'iit; that sht* had 
nt)t at any lime that mornini;* math* anv remark t)r iiniuiry 

as to futurt* trt'atmt'nl; that she hatl nt»t askt'tl him anv- 

% 

thinu' that moiniinu- with i-rfei'onee to ht'i’ t'ominu: a.u'ain for 
any purpox*: that al'tt'i* In* made that i't*mai*k tt) ht'r slie 
was silent; 


(’oiinsel 1 ht*i‘t‘U])on rt'iU'Wed the offer of tht* t'xliihit whieli 
had het'ii |)revious!y offei'ed and whieh hatl I)t*eii itltmtifit'd 
hy Dr. Knulisli, Miss Lt*t* aiul^ Major ih)stt)n, namely llie 
eai’d memoraiitliim lypetl hy Miss lift' at Di*. lmii;*lisirs 
dielatioii and eoiitaininu' the i*epoi'l st'ul to Majo!' Poston. 
4'ln‘ offtM* was t>I)Je(‘tetl to and tin* t'ouii saitl: 


“111 th(‘ pi-eseiit state of tile ease namely that ; 1 am tak- 
ine,' it now in \iew, the most \'t*i*y fa\’orahh' N'it'W for tlie 
tlefeiidant in making' this offer, in view t)f tht* twitltmee 
teiitlinu- to show that tlu* jilainliff wtml It) .Majoi* Pt)stt)n 

ami was told l)v him that lit* desiiv'd an examination hv tht* 

• * 

tleft'iidaiil anti woultl u’t'l an appointmimt ftir ht'r with tlu' 
tleft'iidant anti .Majt)r l*t)s1t>n*s testlmt)ny that lit* was i;'lvim;‘ 
ht'r a eoui*st* t)f st*\'t‘ral trt'atmeiits that was tt) lam thrt)ue*li 
se\t*ial mtuilhs, ami that In* th'siretl this !*t*])t)r1; frt)m tlu* 
otliei* ])hysieian as a basis ft)i* his further woi*k on 
141 tin* ease, anti now tin* tt'stimt)ny t)f Dtyt'toi* Mn.i»‘lish 
tliat lit' tt)ltl lit'i* he wt)nltl makt' a re])ort to Major 
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IN»st('i), I llnitk tli(* rc|)n:l ilscll .utiM In* a»liHissil»]«\ If 
the jury >li(nil(l rnnl ihrsc \vt‘i‘r tin* fads llit*y would liavo 
a ri’-rltl I<» sro ilii- I'cporl, I tldiik. 

Mr. Wolf; \’(»ur ilonoi- will allow i:> all oN:r>‘] U ion 
'I'lio < 'oil 1*1 : All imi will Kc noi rd." 

.\iid all (‘Xccpi .Mil wa> aoi'Mi'di n'_;ly noted mu the luiiniles 
<tf t In* court. 

d iie |)a|ic!* Ill (iUe>lloM Was t llel'ell] toll re<'ei\'ed 111 e\ Idclice 
(►\’er oojoeiittu uiid exrepliou. aud w a s i‘ead lit the jury !)\ 
the del elida lit 's eMUII>el. aild the said ri*poI’t IS as ImII'iWW: 

“ 1 Ma I.Ni'AN I '> Ixxilliai No. 1 M Alan II IlSM. 


Mrs. M. ('ayttui, -llln II Street X. W., daimar) '2‘K ll’lld.. 

I>lood ld*essui*e: Sy st ol le 'Jns ; I)iasto|ie, lOS. 

Ihd>e: 7ll. 

iJrealh muds iiornial. 

llear^ is (M’u'aiiically uornial exeept tin* \ al\'c scmiats are 
a hit accentuated, due to tile hit'll hlood pressure. i here IS 
no ort:*anic trouble of the heart, hut undue >lrain should 
i»e a\oide<l. 

.\l)doininal ca\ll\ : it is \'ery difficult to make out the 
\arious oi'^*an> here heraiise ol the di'-ten>ion. In tic* 
])el\‘ic ca\It\' ihel'e is a deep lacei*ation o!' the (*er\i\. 

I tei‘n> i> a hit ]M»steri<n* hut could make out no tumoi*s 
or ahnorrnalit ie> of the uterus or o\*arie>. d'he laru’e ai» 
domell seem< to he due to the distelisioll of the IlitestlUeS, 
though I am sure there is mtt a cyst, hut this can hr 
demon>l I’ated (h* eliminated when the intotina! traei 
14- \> in a more m-arly normal condition. 

I’'oi' tin* present 1 woid*l -a\' that tlie indieations 
are a \ery i'i*^id dii't and fast. to'.^-eiher with the ui'eatest 
elindnat ion that ean he hr(mL:hl ahoul. 

^’ou will iioti- that tile diastolic pressure o\‘er ina aial 
in tlu*se cases It is he>t \i) ^'et it hcloW 1(1(1 helofe StartillU' 
\ery x moi-ous exereises. Mdie patient has a relaxed sacro 
illiai* joint on tin* left side which is producing' the sciatica 
of which >he e(»niplalns. 'This I can fix for In-r in a few 
treatineiits. I would like to st*e her in about a month after 
sht* has been inider y<mr care. 

(Si-ned) M. A. FAAlldSll, M. D." 
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Tlu‘ <l(‘t'(Mi(laiit t procc^tvls to toslit’v that the 

ion of tin* that lu‘ s])(>ke of in llu^ ri^port, is a 

tt'ariiiir ot' llu* (*(‘rvix, \vliii*li is llu‘ lower ])aii of tin* uterus, 
wliieli is tli(‘ wonil); that relaxation of tlie sac'ro ilias joint 
is a fre(|uent eaiise of sciatica, and sciatica may produce 
linipinir in a iterson; that in his opinion it was produced in 
M rs. ('avion. 'The (h'feiidanl was askt‘d to st(*p t(^ tin* hlack- 
hoai'd an<I show whei*e tin* sciatic* nerve* is in rc*lation to the 
hones whic'h Doc'lor Sw(»i>c‘ drc'W, and dcunonstrated the 
location of till* saci'uin, llu* siiinal column, the* two ahdoininal 
hones, tin* saci'o iliac joint to tin* left, and tin* riiiht one*, 
the sciatic ner\'e, and the lirst, second and third st*i^iiu*nts, 
])assin,ir (Hit from the p(*l\ is just posti*rior, hack of the* ii:i*e*at 
trochantei* and the tidK*rosity, and you sc'c* llu* i*e*latie)n to 
the sacro iliac* joint. \ he l)ot*loi* was handc*d an ohje*('t and 
idenlilic‘d it as a le*ft femur, whie*h lit* u’ot from Doctor (Jood- 
paslui't*: that it is a human hem*, and d(‘monst railed to tiu* 
jury what position it is in when in tlu* human anat- 
14M om\'; that tlu* wliolr Ixnie* is cove‘rt*d hy )K;*rioste*um, 

which is a louixh lihi*ous m(*mhi*ane covt*riiri::: that in 
his opinion llu* t'UiA’ed part here coidd lud ,e;et to tlu* fascaa- 
lala thi'(um‘h any inani]iulat ion you would make* of llu* Ixuie* 
without dislocatinu' this ])art here* (indie'atin.u:) ; that the* 
l)re*se‘nce ol' the peii(tste‘um at tlie I»ont‘, as in the human 
body, hiuIlls t he* surface of t he itone ; I hat it 1 hicke*|is it ; tlial 
it make*s it snioolhei*. \Vh(*n askt‘d wht*the*r hii::h lilood 
pi’essui’e*, to the e*x1en1 lliat In* no1t*d in the* ))laintiff, would 
ha\'e an\' t*ffecl, in his opinion, eui tlu* plaintiff's alhlity to 
walk up and down stairs, or stand in one ])osition any lt*ni^th 
of time, he i*e])li**d tliat it mi^ht and would have* a le*nde*n('y 
If) make* the* ]>laintiff di///.y ; that he* found an ahnorinal ce)ij- 
dition whic'h was a rolaxalioii of the* left saeo’o iliac joint; 
that tlu* distaiu'c I»etween his ree*e*plion rooui and tlu* room 
that he* e*xamine‘d tlu* palie*nt in is 2') fe*et; that he had 
me*asuri*d the* dislaiu'e* fi*om llu* <*l(*valor to his i*ee'(*))tion 
room hy ste*]»pin^' it e»ff; that it is sixte*e*n of his ]iace*s anel 
is 4S I’ce*! hy me*asure*inenl ; that eliirin^* his e*xaminalie)n of 
Mrs. (’ayton he*r left le*<r or limh was co\e*r(*d liv a kimona, 
and he* assumes with he*i- unde*rclothini^: that he* did not 
re*co,irni>'u* lie*r wlu*n he* first saw he*r; tliat he*r attention was 
directed to him hv tlu* e*levator man ; that lu* did not see her 
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son Harry that day: that he did i: >1 toll ])lainlilT anytliiiii:: 
i*(*Iati\*o to his ahilily to euro In*!* of hub'll hlood ])ri*ssijrt*: 
tiial ho did not ii>o siinilai' lanirnai:'<* as "1 will linisli tho 
t i’(*atniont'*: that sho did not iiso tho w«o'ds *‘ thank \'on, 
y(»n ha\'o doia* on<um'h": that ho did not liolp her olT tho 
tahlo: that >ho did not ]int hor arms ahont his shoiildoi’s in 
U'oItiiJLr up l‘i*(nn tho lal*lo: l!.;it tho plainlilT at no linio lay 
on hoi' stoinaoli on tho tahlo: that sho had at no tinio said 
'* \i)U aro hurt in ir nio": that to his knowlodu'i* ho had 
144 not soon tho plaintil’f hoi'^ro this day; that ho thinks 
sin* did not say anylhiim* to him about wlnm ln‘ was 
about to loavo tho room aftor linishiim^ tho oxaminalion: 
that ho did intt iro into tin* rooontion ro(»m al’tor loavimr tho 
trt'atnioiit io(nn. Init wont into room Xo. 4: that Miss 4'hoi']) 
was ihoi'o: that Mi>> 4'hor]t had on a kimona whon ho wont 
in ihoro and was ])roi)ai‘od t'or troatnu‘nl. 

()n cross oxamiiml ion witno>s to>tiliod that ho had dom 
oiisli’alod tlio oiiliro troalnionl ho had u'ivon tin* plainlilV: 
that it took ha 11' an Itoii i* i ncludinu' 1 ho oxami nat ion ; that tin* 
actual troatniont took a I'ow minutes: that tin* vory lirst 
thin. 14 ' ho did after ho had M I's. (’a> ton in tin* oju-i'atini:' rttoin 
was to lake her 1 )|o<m 1 |)i*os>nro, /ho thinks: that ho (hn*s not 
think ho told her tin* result of that: that it was I'al her hiuh : 
that ho next oxamiiiod her hoai’t and Inni 4 's with tin* stetho¬ 
scope. a Inito used I’o!‘ con\'oyini 4 ' stuinds in ans(*ultat ifUi, 
list on i 1114 't o the breath sounds and tin* heart st>uinls : that In* 
oxamiiiod hoi* hoarl bccaii>o sin* lunl hiuh blood prt'ssiiro 
and bo('aii>o liial is |iart of the routine oxaminatioii; any 
physical oxamimition : that In- oxamiiiotl hoi* sitiin* and lioi* 
alidominal parts and tin* loi4': that In* oxamino<l tin* abdomi 
nal (truans ;ind the poU'ic wi’ii'ans, and that that was all bo- 
fiM't* ho i 4 a\'o her any troatniont ; that after tin* examination 
ho tn*at»‘d hoi* nock, but tlid not tr<*at any othoi* pari of her 
body: that was practically all: and that day tin* only trout 
nn*nt In* uavo was to her nock and no treatment to her limlis 
at all : and that t In* doinonsl rat ion in* had Ldvt-n in court was 
simply ]»ai't of tin* oxaminati(m : that it was not a ti’oalmonl. 
t‘Xc(‘])l w hat lie show od in I ho nock : t hat ho did not nivo her 
a troatniont foi* tin* ;iilmonts that she was sufforiim* 
from, the sufforini 4 ‘ of tht* limbs, bccaust* sin* was not 
ivfcrrtHl to liim for trt'atmcnl but for examination; 
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tliat sill* was limi)iii”- wlicu .'jIr* cnnio in and stated that she 
liad pains in her leii’, and with that information he her 
no treatment to lier limlis at all. The witness indicated on 
an e.xhihit the eiaait trochanter and the lesser trochanter, 
and tlu‘ innominate hone, and demonstrated how it is placed 
in position in tlie human anatomy, lie was asked whether 
he had it in a certain i)osition when he manii)nlated the leg, 
and answcri-d that he lle.xetl it nj) so (indicating). lie indi¬ 
cated adduction and abduction. When asked whether it is 
not true that hy a process of abduction, or j)ulling the leg 
toward tlic center of the body that the trochanter gets in 
about that position (indicating) In* ret)li('d, it swings across 
here (indicating) : that in the swing, the* bottom of the 
greater trochanter is swung out, and when it comes back the 
gi'eatcr t I'ocliantei' resumes its normal position; that in the 
living subject, it is covered with periosteum all over the 
greater trochanter, and indicated wheia* the muscles are in¬ 
sert c‘d; that it lailgcs out no more than it shows on the 
spccinnui; that there is a bulg(' on the thigh, with the mus¬ 
cles; that it is tnu“ that by l)i-inging the leg over that would 
l)Ut the muscle on a tension; that with suflicient force or 
sti'ain he thinks you would fracture tlu‘ femur and dislocate 
tlu* liead of it befoia* a bi'eaking or tearing of thc: fascia-lata 
would OCCU 1 -. When askiul if it l•esulted in dislocating the 
femur, wb(‘t!u-r lie could not juish it right back ini])lace him- 
s(‘lf, he I'eplied, that yon usually have to i)nt it through cer¬ 
tain movements to i-ejilace a dislocation; that he has never 
known it to sna]) back of its own motion when dislocated; 
that he met the jilaintitT for the first time in the main cor- 
ridoi’ on the lii’st floor of the (’olorado Building, and 
14() went uj) with her in the elevator; that he does not 
know how many jieojile were in the ele\fidor; that 
when she ap])roached him she was by herself and they en¬ 
tered the elevator together, and no one joined them, and no 
OIK* iiresented themselves to him as being with her, but he 
thinks that there were several ])eo})le in the elevator at that 
time; that he doesn't know whether hei- son was there or 
not; that he had no convei'sation with him, and that no one 

was with her when thev l(*ft the (‘levator and started for his 

* 

office, and thev walked from elevator to the office and they 
were alone, and lie opened the door and she walked in and 
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wIm'ii sIm* (lid so she was alone: tiiat there was iioIuhIv be¬ 
side- 1 lie lady and tiiiMself in the w aitinu’ I'innn; that lu* does 
not know whet her soukmuk' eaine hack t*or Inn*. Wlieii 
ask(*d whether >he said soiiietliini:' about eoiniim- in an anto- 
nntltih* he replied, that sin* said slu‘ was lat(‘ for sorne r(*a- 
son:that he did not renieinber ttie reason slnw-***^'**: that he 
does not reiueinlMM* tliat she told him tlial luM* sitn was witli 
tier and bi*(um!it her down or was ^oiiiL;’ to takt* her ]>a(*k: 
that In* Would intt say that she did not say that : that aft(‘r 
slie was taken in the operatinu* rtxun and had the kinnuia <»n 
he J(uned he I’, and proceeded with the nianipulat ioti as t(‘st i- 
lied to: 1 liat she did not er>' out in jiain ; t liat In* did not havt* 
to help her to a sitting- ])osture, and no unusual incident »»c- 
cnrred in that (tllict* that nnu’iiiim', and that In* has slntwn 
in fi’oiit of tile jur\' his eiitii'e inani]»u!al ion of tin* ])laintilV 
on 1 liat day in <pn*sti<m. 

In ri‘s])tuise to inti*rrouat ions by tin* ('(»urt, tin* deft*ndanl 
testilied that wlien he t-xamined tin* back, and the back of tin* 
neck, tin* back was not bare, tin* neck was bare: that she had 
on a kinmna, .and in* supposes her underw(‘ar: that that is 
th** wa\' they usually ]ua*pare for lr(‘atment, but he 
147 (hn‘s in»I know whether sin* had on und(*rw(*ar or n(»t, 
and when he nnnh* tin* vaginal (*xaminat itui In* did 
11 "! know and repeated that he did mu know when he made 
the xaminal (*x;imination wln*ther she had on underwt'ar or 
not : that he c(Uild mtt say so: that In* did not S(‘e the this'll 
itself w hei*e it is colli]) 1 ai 11 ed tin* rupture was produced : that 
w hen he w as Liix'inu ln*r I he <*x.aminat ion he did it by manipu- 
lalimi or nnwemeiit of her limb. When asked whetln*r !n* 
<'ould say whether or not she lunl on anythinu’ umh*!* the 
kinnuia. In* reprn*d, he pintbably could had he ihouu-ht any¬ 
thin^’ about it. but he did not think abiuit it, and does not re- 
memb(‘r it. 

'rin*!'**!!]*!!!!, in ri'huttal, the iilaintiffs, furt!n*r to main¬ 
tain tin* issues on t!n*ir ]»art Joined, offi*r(*d as a witness 
Doctor William B. Carr, who lesiifn'd in subsianca* as fol¬ 
lows : 


That he is a physician and surirv'en, and uraduated in 
1!MI7 from tin* tit*orm‘ Washiimton rnlv(‘rsity, and lias l)(*en 
]n*acticinu‘ his profession lieia* in the histrict: that in liM)7 
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ho irrndnatod and was lionse suriroon at the Emereroncv 
Hospital foi- ahont a yc‘ar and a half; tliat then lie went to 
till' Army Medical School irraduated the followinij summer, 
in Ihld, aiul served in the reenlar Medical ('orjis until 1913, 
and that he came liaek to Washin.irton, and went hack to 
th(‘ Knierireney Hospital for about six months, and prac¬ 
ticed -here, and was made assistant suru'eon, Emerijencv 
Hospital, 1914: that he held that ])osition ahont seven years, 
was made deputy coi'oiier of the District of (k)lnmhia in 
lini, and held that position until he resie’ued in 1921, and 
was made teacher of opi-rative snrijery, (ieoi\e,'etown Uni- 
vm-sity in 1!I19, and held that position until 1921; that in 
the course of his practice' he has jierformed a u'ood many 
o])erations: that in etnu-ral he is thoronn'hly conversant 
with the muscles and hones comprisine: the human anatomy 
and the h'e', the poi'tioii lu'tween the spiiu* and the 
14S knee. W itness was handed an ohji-ct which he iden¬ 
tified as a left human femur, and identified another 
ohj(‘et as tlu' innominate hone, the outer portion of the 
pelvis or hip hone: that when a ])atii‘iit is under an anas- 
thetie, the condition of the tissues and the musch's would 
he iiiort' relaxod than when the patient is conscious, and the 
muscles would he more pliahh*, flahhy and lax: that it 
applies to all of tlu* tissues, hnt not to tin* hone: that he 
does not believe it would he ])ossihle by forcible adduction 
of the lee: to the center of the body alone to cause a ru])- 
ture or hernia of the faseia-lata; that a table was hroue:ht 
ov(‘r and the wit ness was aske( 1 to demon st rate t lu* hones as 
with a patient l\ine' down. He indica1e<l the positions and 
was asked to demonstrate the elTecf on the muscle or fascia, 
if the femur hone were hrou.uht up and suddenly snapped 
ov(‘r. On objection in behalf of tlu* {h*feiulant, overruling: 
of tlu* ohj(*etion and an exct*ption nol(*d, witness rejilied 
that hrin.uinu' it up r(*fl(*X(*s tlu* thiuh on tlu* abdomen, and 
h.rinu'in.ir it ovc*r in a manner indicati*d would juit a tension 
on tlu* museh*s and tlu* faseia-lata: that the .U'reater tro- 
chant(*r would he* broil,uht up, throwin.if the trochanter a 
little lowt*r and out airainst tin* muscli* and tissue of the 
thieh: that it would (h*|K*nd on tlu* d(.*,ii:re(* of force whether 
it would h(‘ ])ossihh* in that maniu*r to rujitiire the faseia- 
lata; that lu* would say it would lx* ])Ossihle; that could be 
done by a movement of the h*g without dislocating the 
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tVniiir: that the* 1‘cinnr, on tin* otlu'r Iiainl, niiulit In* <lis- 
l(»('al<*il w illioiit a riipturo of tlu* fascia-lala : that it would 
!*t‘(iuir(* a Ia!‘irr aTUoinit of fore**. \Vln*ii ask(*(l wli(*th(*i*. if 
till* foiiiiii* Won* ilislocatod, it would ho possible* to n*l(K*a1e* 
it sol f and juni)) iiaok into i»Iaoo, wit noss r(‘s])ondod that 
whon* yon had a partial dislocation the act of re*laxin^’ the* 
limit ini^lit cause it to hack into place rather than 
14!> remain dislocated ; that one familiar with tlie manipu¬ 
lations and with the ir<*n(*ral stnictun* of that )»art of 
tin* body w liei'e then* was a dislocation could I'educe a <iis- 
location of the hip, which means puttinu* it back into nor¬ 
mal ])osilIo!i: that the exhibit shown him is a nonnal fe‘mur: 
that the jau'ued e*<im* ai*ound it is a noi-mal condition, and 
that is where the mnsch* attaches to the Itone on the wi'dii'e* 
of the bone*; that all tin* ]»lace*> ai'e normal: that they an* 
normal i-oiurhiiesses wln*re the muscles are attached: that 
the fascia is not a V(‘i*y well nourished tissue: that it has 
not a biLi* blood suppl>‘: that a< Id net ion is the throwing- 
of tlu* femur bone in towai'ds the body and forcim^ the tro¬ 
chanter out : that tlu* i*l‘fect of tlu* trochanter beiim' ]>nshed 
airaiiist whate\-er sui’ronnds it would distend ihosi* tissiu'S, 
and if suilicieiit foi*ce wei'e used it miii'ht rnpture tlu* fascia- 
lata: that the fascia lata is altoLi'ether dilTereiit tissm* llian 
muscle ii>>ne: that it is a \u*ry strong', dense libnuis tissm*: 
that it has a line of c!ea\aire: that it is ]io>sible that such 
mo\'ement miuht (‘aiise a sjilit oi* tear in it, se])aratin,u' tlu* 
libel-: that the liber runs hnmitudinally and he does not sup¬ 
pose \'ou could .i;'et I'lioimh foi'ce to teal' it this way (indi 
catiim-) but yon miuhl se]»arate a layer of the fascia-lata 
so the muscle underneath would Imlu’e out: that if tlu*ro 
was a tear in tlu* fascia, the mimcle underneath mii^ht buliio 
aiul a sni‘L!;ical operation would become necessary to correct 
it : that theri* is no other way lu* knows of to I'orrei't that : 
that if tlu* leu* had bt‘en brouu'ht up instt*ad of abducted or 
adducted, it woidd bi* a consideraI)le sti*ain, but not as mu(*li 
as if you had combineil ilexation and adduction: that the* 
Ttianiptilaiion lu* had Just demoiist rat(*d was a combination 
of l>oth: that u‘i\'iiiu‘ a i»atient an anasthetic would 
Ibl) cause the musi*h*s to bi* more relaxed, and due to tliat 
r(‘haxation, you can flex and adduct to a uroater de*- 
urea* without injui'y than you could without an anasthetic; 
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that in his opinion nianii)uIation wonUl not ho.l]) a oasi* of 
(lisplarcnunit of tin' sacM’o-illiac joint; that la'st, straj)pinii; 
them withniil aiiy artitailalion as lu^ai'ly as possil)h\ would 
ho ))rt‘fc‘i’ahh‘ to any inani])ulation, thouirh in soino oas(‘s 
suriric'al intorf(‘i*t‘not‘ Inis I)o(*n fouiul suooossful, and in 
otlioi’s it has not Iuhui iu‘o(‘ssary; that it would hi‘ ])ossihlo 
to ])rodiUH‘ a luu-nia of the* fascna-lata hy tloxation and ail- 
du(*lion without fi*a('turin,ir tho fiunur Iiom*; that if tlu* 
f(*inur won* fractui’od you jirohalily would not oausi* a 
rujituro of tho fasoia-lata. 

On oross-oxainination witnoss 1(‘stifiod that tho fihors in 
tin* fasoia-lata of tin* tlii.irh an* mostly loniritudinal; that 
thoy run up and down iiislc'ad of ai’ound liki* a .iraiii'r in tho 
main; that ho is not an ostoo])ath, hut has road somo of 
th(‘ir stuff, and has s(*on scum* maniiiulatin^ of tin* |)ati(*nl ; 
that In* is not pi’ojudioc'd at all a.i^ainst tin* osl(*()])ath ; that 
h(^ thinks tlu‘y (*ould l)t* of ciiiiti* soim* irood in soim* oas(*s: 
that lu* has I’ofori'od sovt'i'al oases to Hoc'tor Stc'arns and 
Doc'tor llay(*s: that In* know- those* m(*n vory we*!!, and oon- 
sid(*rs th(*y can he* vt*ry usoful in (*(‘rtain oondjtions; that 
h(‘ has not s(‘(*n any rupture* of tlu* fasoia-lata in tin* Ihiti'h 
as a i’(‘sult of this kind of maniiiulation, hut h(‘ has scon 
it in iiijui*i<‘s, suoli as irnn shot, Ixuio fraotui'(*s, (*!<*.; that 
ho do(‘s not know that he* (‘Vci* saw om* ao('ompani(‘d hy 
dishx'ation. \\ lion ask(*d wln‘thor a pationt oomini^ to him 
]im])inir would cause* liim to desire* to have* tin* saoi’o-illiao 
joint e‘xamine*(h and whe*ther lie* would make* an e'Xaminalion 
of it if lh(*y ('omplaiiiod of iiaiiis about the* le‘ft kiie*e* and 
hi]), witness re‘sponde*d that he* did not know; that that is 
hard to say: that he* would take* a histoi’V'of the* e-ase* 
^7)] to see* what Iiappone'd to hi-inir about the* pain; that 
pain is a synijitom, not a e'ondition: that he* mii^^ht 
fiuTure* on the* ])os>ihility of tlie* saen’o-illiao re*laxation; that 
the* majoi’ity of them ai'e* suhje‘otive* symptoms; that yon 
cannot tanirihly s(*e* eir fe‘e‘I the'm; tliat in seime*: oase‘s yon 
tind an are*a of tond(*i*ne‘ss, luit in hO p(‘r oont of the* saoro- 
illiae- oase‘s, it is found by the* use* of the* X-ray; tliat ho do(*s 
not he‘lie‘Ve* tliat he* euudd ele*linite‘ly state* from ia ))hysi(*al 
examination williout an X-i*ay, that a man had a re'laxe*d 
saoro-illiao oi* not ; that he* o<‘i'tainly would ,^o ov(*r the* are*:i 
of tho Sa(‘ro illiao; that he* miirht ))ross there and move his 
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knee a little; that lie would not adduet or aluhiet his kiu^e 
to any extent ; tliat Ik* miLrhl or iniirhl not, d(‘]>endin.’r on the 
cases. Wlien asked whi'llior he would eoiisidoi' sonn* addiU'- 
tion and ahduetion to,*j:(*t!K*i* with sonn* (*h‘vation perfectly 
7)roper, witness responde<l, tliat Ik* would pr(‘fer to send tin* 
patient to sonK*on(* and iret an X-]*ay: that it would not he 
I)roj)er to nK»vc tin* h*.L: around; that it would not he ini- 
proj)er, nor would it necessarily ht* pi'o])t*i*. 

On redir(*ct examination witni*ss tt‘stified that if Ik* sus- 
jiected a sacro-ilIiac(* displa(*(*nK*nt, and forc(*ful flcxation 
and hone th*xation, an adductimi would not he ])roi)er. 


’’riiereupon tlie i>laintirfs, fin’tlier to maintain the issu<*s on 
their part joine<l, offered as a wiin<*ss Doctor Thomas E. 
Neall, wlio testifi(*d in suhslance as folhtws: 


That lu* is a surireon, havin;^ irraduated in IIMIS; that In* 
is a surireon at (iartield Hospital, an<l assoeiatt* surii(‘on at 
('olumhia Hospital now; that he usually o]»ei*at(*s in Har- 
field, Kmei*,:rt‘ncy and ('olumhia hospitals, and has an acli\(* 
])ractic(‘. TIk* witness i<l(*ntitii‘d a femur and ))art of tin* 
p(‘lvis, ami indicat(‘d in what |»osition they woml he 
ir)2 with a ])atii‘nt lyinir down. He denionst rat(*d flexa- 
tion, adduction and ahdiu'tion: that tin* effect of ad- 


diU'tion would throw tin* Iroc^lmnler out and would have tin* 
(*ffecl of throwin:^ it sliirhtly downwai’d and out; that hy 
the trochanter ht'iiiLr tlu’own in the ]iosition he had stated, 
a.irainst tin* muscle, it would increast* tin* tension on tin* 
fascia-lata. Witness was asked how tin* hreakini^^ could lx* 
produci*d, if it could he produci*d hy mani]>ulation, and rt*- 
s])onded that it could hi* jiroduced hy flcxation and sudden 
al)duction. Witness was asked to d(*monst ralt* it hy piittim.^^ 
it on tin* tahh*. e(piivalent to a recliniiur ])osition. 'The wil- 
TK\ss makinir the desired di‘nK)nstration testified, “'riie 
])ati(‘nl is lyinir in that iiosition. 'I'lie pelvis w(nild he in 
that position. This would he the movement (indicatiiiir)." 
Tliat in that way tin* trochant(*r would conn* down and out 
and would increase the pressure a,e*ainst the musch* and 
would increase tlie tension of the fascia-lata; that the result 
would dej)end on how mucli t(*nsion was used; that if you 
increase the ])ressure of any classes m(*mhrane, understand 
the numlier of pounds has never been figured out, that it is 
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(lilToront in dinViH'iit lilx^i-s, in sonic tlian in oIIhm’s; 

that llic only way you can l)iH*ak that 1‘ascis would l)c l>y a 
sudcKui adduction this way or I)y flcxinir it so (Indicatini^) ; 
that it would .LTo over this way and suddcui adduction luu'o 
{indi(*atin.ir) W(udd incrcast* tlu* i)i*t*ssurc to that extend, and 
sonudhinir would have' to irive': that that is the:e)nly way it 
coulel d(‘ done': that lu' is assuiniiiir the* ru])ture', that e)t* the 
niuse'd's or faseha, the' faseha weudel have te) ^e) first, l)ecause 
it I'liclose's the* niuse'K's: that this is on acce)unt ot* the ten¬ 
sion. Whe*n aske'd whe'tlien* the* dre*ak of the fase'ia weiuld 


lU'e'e'ssai’ily e*ause* a elis])lae*e*nu'nt of the* done*, a elislo- 
Id;; (*alion at the* tr(K*hante*r, witne'ss re'siioitde'el that he 
would have to kn(>w the* varie'ty and eh'trre'e* of elislo- 
e*atiou : that he* has ne*\'e‘r seen a dre*ak of the* fascia without 
a elisloenition e)f the done; that it is a harel thin.u to nu'asure 
how much foi*e*e* would have* to lu' use'd to e'ause* a ru])ture' 
of the' faseha-lata, and that it we>uld have* le) de* nu'asure'el 
with an instrume*iit and would di' ^ue'ss work; tlial it we)ulel 
take* <]uite* a little* forex' if the* faseha is normal: that an 
anasthelie* on a patient re'laxes the* musehe* and .i>'i\'e*s a fre'e*!' 
use* for manipulation in ti'e'atin.u: the* limds; that the* way he* 
tre'ats a i'e*laxalion of the* sae-ro-illiae* joint, anel the* way he* 
has always deeii tau^-hl, is te) ])ut the* ))atie‘nt f>n the* de*Ily 
ane! St raj) a dauel adout the* patie'id anel put on a .irirelle*, that 
mani])ulation of the* sae-ro illiae* joint has l)e*e*ii use'd; that 
fore*idle* manipidation wouhl sometime*s lie'lp it if elislo('ate*el, 
dut woulel usually limit that e)Ve*i* the* sae^rum anel the* pe'lvis. 


On e'ross-e'xamination witue*ss te'stifie'el that the* done* lie 
lias dee*n el(‘monst rat inu‘ on is (‘alh*el ;ni innondiiale* done*; 
that he* elo//e‘s not kiow wlie*the*i- that is a iiart of the* same* 
ske*Ie*1on as the* fe*mur shown; that he* eloe*s not: think it is, 
it is rathe*!* small in ])i*oportie)n te) the* si/a* e)fOhe* f<*mur; 
that it may de* a little* smalh*i* than ne>rmal; that he* doe*s ne)t 
know (*nouirh to te'stify that the* adi*asie)ns anel I'out^hne'ss 
the*i*e* are* e‘ove*re*d in the* liuman dody; that nothin,i;* that 
])re*sse*s aii:ainst the* faseha-Iala weiulel de* sudje'ct to the* oflVct 
of those* re)imhne*ss, unle*ss some'thinij: was torir loose* from 
it; that a<Idu(*lie)n is towai‘els the* middle* line*: that if you 
])Ut the de)ne* this way (inelicatinir) you could nu)V(* it r|uite 
a little**; that ye)u elo not necessarily have te) i)ull it df>wn; 
that if you jiusli pass that leve*ra,u'e*, it thre)ws iho heael of 
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the bone out of the socket: that anythin,!;' that sepa- 
154 rate the two surface's, e'ven a quarter of an inch 
would l)e a dish»cati(ui; tiiat lu* has only si'e'U a rup¬ 
ture of tlie fascia-lata throuirh o]H*ration; that lu' never 
liappeiUHl to run across om*: that tlu* fascaa-Iata would be 
easy to cut, if hc' knile is sharp (‘uoueh: that tlu' knife 
is not always sharp (»nou,i;h in o]uM*alions: that su])posin.!;* 
tliat a ])ati(‘nt ('anie to him complaining of a pain in tlu' 
left liip and tlii,!;h, of a ^‘ent'ral se-iatic condition. In* would 
])e j^retty apt to make* an examination of tin* le;;, tliat In* 
would fi(*>: tin* lee* to a certain e'Xtt'iil: that lie woidd not 
ne(*essarilv adduct it, but usuallv make* some* motions, and 


put tiu* t»utient on li(*r l>ack, on sonu' kind of a tahh*, to do it : 
that in sucli (‘xaminalion by maiiipulalions of the leir, h(‘ 


has n(‘V(‘r b(‘(*n able to tind om' or s(‘(‘ a relax(*d 


sacro-illiac; 


tliat 111 ' has iH'ViM' Ikh'U abh* to tell om* by manipulation of 
tlu' leir, exce'pt from tiu' sym)»loms; that c(‘rtainly he* would 
manipulate in the cours(* of such an examination, the wit¬ 
ness (h'lnonst rated tin* mani|»ulation he would make; that 
then* would be no o(‘casion for fore*efnl or sudden snappinir 
of tin* le^ from one sidt' to anothei* that he knows of. 


(^). If such ti*(*alnu*nt W(‘n' Ld\'en would y(»u say it was 
]»roj)er or impi'oper/ A. 1 would ha\*i' to know a whole lot 
about it. 1 would have to know tin* whole stoi'v, what it was 


irivcn for. 


Tlu‘roni)oii. in rchultal. tlio plaintiffs, fnrtlicr tn maintain 
llu‘ issue's on tlu'ii- part joinrd, otTorod as a witness Mrs. 
Rosa Cayton, one of tlie ])laintilTs, who testitii'd in suli- 
stanee as follows: 

That on danuary ilo, llfl’.'l. when she was in Doctor 
Enirlish's office. In* did not make an ('xamination of her 
heart, or lun<rs. und did not make a vairinal ('xamination: 
that he positively did not : that it is a lie: that he did not use 
a ste'thescope' to examini* hei' heart : just her hlood pre'ssure'; 
that she was not limjtinu' when slu' walki'il into the office; 
that sh(‘ saw the treatment Doctoi' FaiLrlish demonsti-ated 
as havinir been ai)i)lied to her in the course' of his 
15”) examination, ami that is not the tre'atment he ,<rave 
her; that he did not irive* lu'r the ti’eatnu'nt he demon¬ 
strated as liavin.ir ,c:iv('n her: that she does not remember 
whether Doctor Ensrlish said lie would make a report ni. 
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Major Poston; tliat slu- saw Miss 'riioi'i) on thC: stand, but 
(lid not s(H‘ licr in the (Ud’cndant's offico; that slio recalls the 
kind of a kiinona slie had on that day, that it was l)lne and 
has liydit blue flowers; that slie has a distinct recollection 
of that; that she did not eiitiiT'ly disrolte and k(‘](t ])art of 
h(‘r clothes on, and that tlu' cxaininiii”: was done over lier 
clothes; that she heard .Miss Lee t(‘stify, and it is not true 
that plaintiff walked to the (h'sk and handed tlu' money to 
her; that slu* did not walk out of the ollici' alone, unassisted; 
that her son llarrv called for Ium’. 

'rii(‘ plaiiititTs lh(*r(aii)<>ii 

'rii(‘ r()r(\!^()in,i^ is \hv snl)st;uu*r of all tli(‘ Irsliiiiony. 

tli(‘ ])laintilTs olTiM-rd the followiiiic ])ray(*rs 
for instrnclioiis: 


IV. Vlio Court iiisli’Ufts llu‘ dury that if tli(*y shall find 
fi‘oni tin* (*vi<l(*n(H* that lh(‘ drl\*iidan1, in llu‘ ('onrs(‘ of his 
troatnunil of tin* plaintiiT, so foi’cihl}' nianipidatod tin* loft, 
\viX of tin* plaintiff as to jownlnco a tcai’iin;' of tin* fasoiadata 
of tliat h‘.<r, lh(‘y may ('onsidoi* 1 hat as ovidt'ina* of n(*,LrIi.ir<m(*c 
and of lack of ordinary skill and (-art* in tin* Iroatnu'iit of 
the plaintiff. 

VI. 'Tin* Court instructs the jury that liy tlin* ])hraso, 
“pi'(*pondcran(*(‘ of the t‘vid(‘ne(*" tin* law does not. m(‘an to 
indi('at(* any jiartieular deirri'c of <'ei*tainty to which the 
l)i‘oof must iro: it simply nu'aiis that tin* (‘X'ideinn* in favor 
of tin* plaintitT must to the minds of tlie jury lx* more 
w(‘iirhty and more* satisfacdoi'y than tin* evidi'iUn* of the 
(h*f(*ndant upon tin* sann* |)oint. 

Idayers Xos. IV and W wvw r(‘fnsed, ainl tin* jdaintiffs, 
hy th(*ir eonns(*I, (‘X('ept(‘d s(*\*erally.and resjx'C'tiv(*Iy to tlui 
i*(‘fnsal of tin* ('onrt to ^jfraiit tin* said fonidh and sixtli 
])rayers ofre]'(*d hy the plaintiffs, and to tin* i*(*fnsal of tlie 
('onrt to allow tin* sanK* to Ix* r(*ad to tin* jury, whi(*li 
Idf) (*x(x*ptions W(*]‘e noted upon tin* minnt(*s of tin* court. 


''ldn*r(*n))on tin* d(*fendant 
for instructions: 


off(*r(‘d tin* folIowin^L;’ ])rayers 


IL Vln* Court instiands you in this (*as(* that tin* l)urd(*n 
of })i-oof is n])on the ))laintiff, and to entitle llic plaintiff to 
recover lierein, she must prove hy a preponderance of the 
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c-vi(Ii‘iic(‘ cvcrv inalcrial alli*u:ati(iii coiitaiiivd in lu-r com- 
])Iain{. TIu* i)i’<‘sun'ii)tioii is that tli(‘ (lof(Mulant is possi^sscd 
of tli(‘ pi’oprr of loaniiiiu*. caiH* and skill and tliat ho 

list'd siu'h doLi'rot* of h*arnin.ir. oart* and skill in his ]iro- 
fossional rt'Iations with th(‘ plaintiff and that lio did not 
invu'liu’ontly do anythinu* whit'h Ik* did dt>, and did not nt\<j:- 
Iii 4 -ontIy omit to <lt> anything- whioli Ik* sliould havo done. 
'I'his in’(*snni])tion in favtn* of tin* d(*ft*ndant <‘ontiinK*s until 
ovtM’tlirown Ity a pi*(*pondt‘i’aiK*t* of tlu* ovid(*noi* tt) tin* oon- 
trary. If, tht'rofort*, njxni any matoi'ial allo.u’ation of tho 
plaintilT's oomplaint you find that tin* (*vid(‘n(*(* is (*itlK‘r in 
favor of tilt* dof<*ndan1, or (M|ually l)alano(*d, your V(*rdiot 
niusi In* for tho doft‘ndant. If on tin* ollior hantl tho (*vi- 
(h'liof* pr(*pon<loratos to ovt'rt'onu* such pr(*sum)»tion youi* 
\'ordiot must ho for tin* plaintitT. 

III. 'I'Ik* Jury is ilistrnoted that tho |»laiutirf in Ik'I* doola- 
ralion has alh'u'otl and must provt* hy a fair pr(*pond(*rano(‘ 
of i1k‘ (*\idono(* to that t‘tT(‘ot that tin* d(*f(‘ndant ('ondu(*lt»d 
himself in an unskillful. oa]'t*loss and iK*.uli^-t*nt mannt‘r in 
manipulatinu' anti adjustiiiLi* tin* Ixxly and limhs of plaintiff, 
and in troatiiia' 1k*i* limits and lt‘u*s, so as to oausi* a ruptuia* 
<*f the fascia lata. Kor tin* plaintiff to rt*covt‘r in this ai'tion 
tlK‘i*(*foro it must fii'st ap]x*ar from tin* ])ropondt‘i*anc(* of 
tilt' (‘vidoiKK* that tin* tlofondant iK*uliy(*ntIy did or n(*i»*li- 
i::ontly omitted to do souk* at't on or toward tlu* hody, limit 
or loirs of the plaintitT: St‘t*ond, "riiat tin* rupture of tho 
fast'ia lata and other injury was dirt*ctly and proximatt‘ly 
caust'd hy such at't of dofi'iitlant. If tin* (‘vid(*not* lias not 
))ro])ondo!-alod to show thos(‘ two thintrs, tin* itlaintiff can¬ 
not i*(‘cov(*i* and your verdict must ht* for tin* d(*fi‘ndant. 

1 IowoV(*r, if you liiid tliat tin* |)laintitT has madt* tin* ovi(h*nci* 
])i‘o]xnidorato to show thost* two thinirs, your Vi*rdict must 
Ito for the jtlaintiff. 

L")7 \dl. 'The jury i//s furtlior instructed: 


'That a ithysician is not an insurer and must not he 
considori'd as haviiii:* niidi‘rtak(‘n or iruarant(*(*d to produce 
a fa\’orahl(‘ result upon his patit‘nt, in the ahs(*nc(* of a 
spotMal contract to that effect: and that in this case no in- 
f(*i‘en('e of n(*irlii::enct* can hi* drawn from the men* lia])]x*n- 
inir or ociMirrence of an injury to pIaintitT*s left let; as the 
dirt*ct ri'sult of defendant's manii)ulati()n tliereof; the 
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spocilic iK'ijliireiK'O must l)o ju-ovoil by plaintiIT by a ])re- 
])oiKU“raiU‘C* of tlu* ovideiici* otliorwiso your vonlict will bi* 
Tor till* (lotVmlaiit. Tlio irravamoii of tlio (•om))laint is tlu* 
n(*,trli,s:(‘nce of the deTeiulant, and tiiis may not be iiiTc'rred 

from the mere Taet that (h'Teudaiit mav have* caused the 

« 

plaiiititT an injury. 

IX, Tlio jury is instnuMiHl that no i)r(.*sinni)lioii of n(\i;li- 
iroiU'c* on tho part of defcnidant ai’isc^s fi*oni tlio inero occnir- 
ronc'o of any injin*y to plaintit‘t\ lint that lU'.i^liiroiUH* of tlie 
defendant must lie afiirmativ(‘ly jiroved liy tla^ jilaintiff, 
and tli(‘ defendant is pi’esnnied to have acted eai'efully and 
skillfully in tin* ahscniei* of proof to the (*ont!*ary sulTlieient 
to ov(*reonie siu'h presumption. 

X. 'rhe jury is finllnu* instnielrd: 


That tin* hurdcui is on the iilaintilT to jii-ove every ma- 
ItM’ial av(*rm(Mit of ht*r d(*elaratio!i hy a tali' prt‘pond(U'ane(‘ 
of tlu‘ evideiKH': that tluoa* is no hnrdfai of proof on th(‘ (h‘- 
f(Uidant I'lMjuirini;’him toaia-ount for or explain any iiijuri(*s 
wliic'h may have aristni suhstMpnnitly to his examination or 
IriuitnnMit of ht*r, and eonsetiinaitly dt^ftnidant's not havini>: 
so a('(M)unt(‘d and explaiiUMl must not 1 h‘ eoiisidioHMl liy yon 
as ttuidinir in any way to assist tlu* ])laintiff in satisfyiiii^ 
liy siK'h fair prc^jionderaiuH* of e\*idemu‘ the hurd(*u of proof 
which rests on her. 

XI. Tlu* jury is fuiilu*!* instructed: 


That tlu* existenci* on the plaintiff's left tliii^h of a lump 
or mass of tlu* ajiproximatc* si/u* of a .iroose eirir, or the jii'es- 
(‘Ucc* of a ruptui'(* in tlu* fasi'ia lata, should tlu* jury coiu*Iude 
from tlu* (*vid(*n(*(‘ that such lump oi* mass oi* I'upturc* aji- 
pearc'd suhsepueiitly to jilaintiff's \'isit to defendant, 
loS is of its(*lf no (‘videiice of lack of propi'i* ('ar(* and 
skill on tlu* jiart of tlu* defendant in (*xaminin.i^ oi* 
Ireatin.i^^ the plaintiff, noi* is it. of its(‘lf, any evideiua* of 
lU'.trlii^O'iuu* on tlu* jiart of the defi'iulant in his exainination 
or tr(*atm(*nt of the jilaintil'f: hut that should tlu* jury con- 
cliuh* from all of the (*vid(*nc(‘ that such injuri(‘s did ajipi'ar 
followin.ir ])laintiff's visit to defendant, the V(‘rdic1 of the 
jury must he foi- the d(*f(‘ndaut unl(*ss you fui'tlu*!*dind that 
the cause of the ])i'es(*nce of sucli him]) or mass or ruptnres 
was due to the neirli.uence or want of pro})er care and skill 



124 


i:(»SA CAYTON VS. MKIITON A. KNGLISII. 


on tliv \n\v\ of tli(‘ dofoiidant in Ids (*xamiiiatioii or troat- 
nicii! of t Ih‘ plaint id'. 

Plaintiffs I>y tln^ir counsel ohjectcd to tlu^ .irrantin.ir of 
(h'fmdant's Pray(*rs Xos. II, III, VII, IX, X and XI, but 
tlio court over the said ol>jt*ction ,irranti‘d the saiil ])ray(‘rs, 
and plaintiffs by llndi- counsel tlHU'cupon c‘xci‘ptcd severally 
and ri'sjx^ctively to tlu* i^i’antitiir of said ])i’ayi*rs, wldcdi ex- 
c(‘ptions wiu’e iiotetl on tlu* minutes of tlu* court. 

VIh* Pourl tliei'ciipon didiwuH'd tlic followini^ cliai’.iro to 
llu‘ jury: 

“Vile (’ourt (SiAi'i'oiU), J): (ieulhmum of tin* jury: You 
art* trviiur two cases: Ib»sa Pavton airainst Mtu'ton A. Piur- 
lisli and Max i 'aylon, lit*!' Iiusl»aud. airainst tlu* sani<‘ defend¬ 
ant. If vou lind a vtu’dict for the dt'ftuidaut in Mrs. ('av- 

ft ft 

ton's cast* vou will also tind a v(*i*tlict ftu- tin* tit*f(*ndaut in 

ft 

Mr. (’ayton's cast*. If you llntl a Vi*rtlict ftu* tlu* ])laiutiff 
in Ml'S, (’ayton's cast* why, tht*n, yt)u will tind a vtu'dict for 
the plaintilT in .Mr. Payton's cast* for such tlamairos as Mr. 
(’avion has pi*oved in his cast*. So far as tlu* t|Ut*stion of 
liability is (*on(M*rnetl, it is tlu* saint* in both cast*s anti 1 shall 
call voin* attt'ution to tlu* avernu*nts in Mrs. Pavtt)n's case 

• ft 

on tht* t)art of tlu* plaintitV and tlu* answ(*r of tlu* d(*ft*ndant 
in ord(‘r that yt»u may st*e (*xactly what the issues are that 
vou havt* tt> tlt*('itle. 

ft 

Mi’s, ('nylon in licr dt'clnration states that tlie (h*- 
Id!) feiidant re]»i’esented liinist'lf to he seliooh'd in the 
pi'aetiee of osleo))atIiy and tliat she went to Iiim ri“ly- 
iiiir upon tliat i-epfi'sentatioii and employed him to tinnit iier 
for I'elief fi-om headaelu' and hiidi l)lood pressure; that the 
d(‘f(‘ndanl accepted the employnumt, a^rreed to treat her 
))rofessiona!Iy in tliis way in consideration of a reward, 
and it liecame his duty to c'xc'rcise ])ro))ei‘ skill and cart* in 
iriviny^ her the treatnu'iit. hnt that in treatin,<r h(*r lit* con¬ 
ducted himself in an nnskillfnl, careless and ne,irli.i;ent man¬ 
ner in mani])idatinir and adjusting: the body and limbs of 
th(‘ plaintiff and so nnskillfully. neirlitrt'ntly and carelessly 
ti’(‘ated her and lu'r limbs as to cause a larire mass to buli;e 
foi’wai'd. about one inch below the li'rt'ater trochanter of the 
plaintiff's left h‘e:, which became exceedin.irly sore, tender 
and inllammatorv; that bv his neirliirent treatment he caused 
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a (liaironal ru])inia‘ of tlio fa.scia lata tlirougli whicli musclo 
j)rotnich'd and buli^c'd. Then .slu' .sets I'ortli the suiTer- 
iiiii: tlial slie eiidurc'd hy reason of tile injury and the at- 
leni])ts she made to have hei'self eurc'd hy operation, and 
asks for damaires. 

'Die defendant denies, in Ids answer, tliat he eansc'd any 
mass to hnlye forward at tlu' jilacc' indieatc'd in the dc'elara- 
tion of the plaintiff and denies that it heeame sore and in¬ 
flammatory and deides that he caused any dia.u'onal rupture 
oi‘ any rujiture whatsoever of tlu' fascia lata and denic's that 
slu' sulTerc'd jiain or was juit to any exjiense hy reason of 
anythin,li' that lic' did. 'riieii, sc'ttiii”' out the matter from 
his standpoint, he says that on the' 2()th day of .lanuary, 
h(‘ was lawfully c'li.ua.ii'cd in the jiractici* of his jirofc's- 
sion, speciali/.in.i’- in osteopathy, and that lu' did hold himself 
out as an ostc'cijiathic tihysician who jiosscssc'd and who 
would ujxm ajijilication exercise' that rc'asonahle or 
IhO averaji'c' de.u'rc'c of h'arninti' and skill which is ordi¬ 
narily possc'ssed or c'xercisc'd hy o.stco])athic ])hy- 
sicians of ordinary, a\’ei'a,i;'(', h'arnin.if and ability in thc^ 
same locality, that is, in the' District of ('olumhia, and that 
on this 2()th day of .lanuary, tlu' plaintilT did apjily to him 
for an examination and dia.u'iiosis; that lu' tlu'ii and tlu're 
unch'rtook and a.nri'C'd with lu'r that hc' did possc'ss and 
would c'xei’cise toward hc'r the' aforesaid dc'urc'c' of h'arniii.i*' 
and skill in makin,*;- an examination and dia.u'nosis and that 
lit' would use' his hc'st jud.unu'ut in any ('xamination, dia.i;’- 
nosis or trc'atnu'iit of the' jilaintiff, and that lit' always did 
use—possess and use—that de,e,r('t' of skill and cart* which 
he was ohliyatc'd to use' and iiossc'ss in the dia.eilosis and 
treatmc'iit of the plaintiff, and that she did not sulTc'r any- 
thin.y,' hy I'c'ason of any violation of his duty in that I'c'spect. 

Xow, the' issue's are vt'ry plainly laid out in tlu'sc' two 
])a])e'rs that 1 have he'C'n reaelin.u- from. There is no (pU'stion 
that Mrs. Cayton went to Doctor Fm.nlish to Ix' trc'ate'd hy 
him as an osteojiathie' jiliysie-ian. 'I'lu'y both a.ure'C' to that 
e'Xe-e'iit that he' says that the' e'Xte'iit of what he' was tn do was 
to examine lic'r and elia.ynose' lu'r case, while' she' says that he 
was to trc'at lu'r for it. Whatt'VC'r lie' did, whethe'r it is 
e-alh'd examination or treatme'iit, however, he' a.urees and ad¬ 
mits was done hy him in the practice of his profession as an 
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oslt'opalii and that ia tlu* doiiiu' (if it la* was l^ouiid to oxer- 
('is(‘ ilu* pi'opci* d(*ui'ct‘ ot* care and skill. 

Xow, to save coiisiiiat ropoaliiiu’, 1 will say oma* and for 
all that tin* defendant was hound to havi* and to uso tlio rare, 
skill, knowledi 4 -e and Jnd.unient of tho ordinary, caroful, 
skillful, learned atid Judicious practitioner in the District of 
(’olund»ia of the osteopathic school. 

Ihl 'fhi* lii’st matter of i'act for vou to (U‘ci(U‘ then 

* 

will l»e whether, on tin* evid(‘nc(‘, you lind that lie 
caused the rupture of tin* fascia lata as alleuAnl in this 
dei-laralion. There is a i:o(>d deal <d’ i'vidiUice, pro and con, 
hearini;* ui>on that uiiotioii. 'I'liere is (*xp(*rt testimony and 
testimony of lay witnesses. Yaw must kt‘ep it all in miinl; 

\'ou ouuht to o\*er it caix'fullv tou’etln*!* ami dccidi* what 

• « • • • 

the fact is. 

'The hurdeii is upon the plaintilT !*► makt* out hy a fair 
preponderance ef the evidein'e. whal she alle^'i's. What 
she alleii'es in this i-espect is that he did caust* the rupture 
of this fascia lata, 'rakini:’ the evideiua* altoi;‘i*tln*r, do you 
lind that she has established that |»oinl hy a fair pre|K>iuh‘r- 
aiUM* <tf the evidence.^ If she ha> not, then tliere should he 
a verdict for the defendant in her case and a vi*rdict for tin* 
deftmdanl in Mr. rayton's case. 'There can Ik* no ri*covi*rv 
uidess t hat point Is madt* out. 

If you lind that sin* has made out that point, tln*n the next 
question is whether the i*u|)turini:' of it hy tin* defi‘ndant was 
due to his failtire to t'Xercise the caia*, skill, jud^'ment ami 
l-iiiowledn'e <tl the ordiiiardy careliil, skilltul, h‘arin*d and 
jmTu'ious practitioner in the District of ('olumhia ol tin* 
i)steopathic School. 1 he mere tact that tin* tascia lata was 
ruptured hy Doctor Tamiish, it ymi lind that to l)e the tact, 
d<n*s not entitle the |^IaintiI*f to rt*c(»vc*r. If there Wi*re noth- 
iim' in the casi* hearinu' on tin* tiin*sti(»n of ne.uli.u*i*nce exci*])t 
tin* nn*re fact that In* had rupiuretl that ]>art of her anatomy, 
1 ctudil not suhmit the case to you. 'There must ht* other 
i*videnci* heariim (Ui the question of in'uliueiice in oriU*r to 
have tin* case suhmilt(‘d to the Jui*y. In this case, tlu*ri* is 
s(tnn* ex'ideiu'e teudiiiu' to show that the tascia lata ('oukl 
not he ru])tured hy a mani|mlalion (»f tin* limh wiieii 
Ih'J it was Iteinu' maniptdated in the way descril)ed hy 
the defendant mu* when it was heinu* mani])ulated in 
the wav descriht*d (►y the otht*!* witnesses as the proper 
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aiul ordinary niotliod of manipulaling- tlio liml). There is 
some evideiict* to show tliat if it was rui)tured ])y manipula¬ 
tion it must liave l)een hy a vei’y unusual movement of the 
limb, not by the treatment that would bt' ])ro])er in the 
treatment iriven by osteopaths, 'fhere is other evidence 
tcmdiii”' to show that it could not be ru])tured at all l)y any 
manii)ulation without a dislocation or a fracture, but that 
would be evidence bearing' on tlu' first proposition as to 
whether it was rujitured by Doctor Knulish at all. But E 
have jiassed that jioint in my discussion. I am now dis- 
cnssini-' tlie ipiestion whetiuM', if it was ruptured by Doctor 
Knu'lish, it was rupturc'd by Doctoi' Ehiii'lisli by a failiin* on 
his |)art to exercise the* due care and skill that 1 have indi¬ 
cated was incumbent upon him. If you lind from it be facts 
that the rupture was caused by Doctor Kn^lish and by the* 
other evidence in tlu* case bearing upon the point that it was 
due to his failure to excerise the care, skill, learnin*;- and 
jud,ument 1 have reft'rred to, then the iilaintiff i.s entitled 
to recovi-i*. If you fail to liud that tlu* ruptiiri* was occa- 
sioiu*d by su<*h iu*”li,n'(*nci* and want of cari* and skill on his 
part as 1 have* stati*d before*, tlu*n tlu*re* will lx* a V(*rdict 
for the defi*udaut and tlu* same* thin,”' would lx* 1 riu* in both 
casi*s. 

Couiise*! have ))r(*sent(*d c(*rtain instructions which have 
b(*t*n irranted,” which 1 will I'ead to you. 

'flu* (’ourt at this iioint n*ad def(*udant's ))rayi*rs Xos. 
11, 111, VI1, IX, X, and XI and contiinu*d its chai'ni* to the 
jury as follows: 

lb.') “If you lind for tlu* plaintiff, .Mi*s. Cayton, you 
shouhl lind a vei’dict in such an amount as will fairly 
compensate hei*, in your u'ood judn'nu*ut, for all tlu* pain and 
suffei'iny,-, nu*ntal and ])hysical, that slu* has (*ndur(*(l by r(*a- 
son of the injui-y inllicte*d upon lu*r, includini*’ tlu* i)aiu and 
suffering attendant on the o]x*ration slu* we*nt throu.nh for 
the purpose of bein,i; relievt*d fi'om tlu* h(*rnia, ])i'ovi:d(*d you 
lind that tlu* o])eration was ])rop(*rly ]x*rfoi-m(*d and that 
she acted reasonably, with r(*asonabh* care* and t)rude*uc(*, in 
submittiu,”' herse*lf te) that ope*ration on the* advice* of lu*r 
))hy.sician. She* was bounel to do what she* r(*asonably ceeuld 
to re*lie*ve* lu*i-se*lf of pain and suffe*rin,<>' anel if you lind the 
course* she took in <>'oin_e,' to the* hospital anel having the 
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inii p<*rt*<»rnic<l was rt*as(>iiaM(% and a ])r<')i)er course 
for lici* 1<» lak(*. ('oiisi(hM*iim* \]\c ('oiulition in whicli slic found 
li(*rs(*lf, tin*n tin* dcf(Uidanl would Ik* lial)lc, if liable for llu* 
ollici* i-csults of lilt* injuiw, foi- tin* pain and sutTerin^' slie 
eiidurod by ri^asoii of tin* <>])t‘rali(Ui and if slu* will (*ndure 
any ln'roaftcr, llu* verdict should cover siu'h pain and suffer- 

iiiii' as llu* e\'idenci* satisru*s von she must (*iulure luM*eaft(*r 

* 

and she is entitled to be compeiisateil for the in('onv(*nienci*, 
if any, that she has b(‘en put t<», and the discomfort, tin* 
inability to perft)rm her usual household duties or to ,u‘et 
about in llu* way in which she was abb* to about lK*fore, 
and, if you find tluit she has sustaiiu‘d a ])i*rmanent injury, 
you should coiisid(*r that an<l the future as W(*1I as the ))ast 
in assessinu’ damaut's. 

I understand tlu- claim for (*\pens(‘s is to Ik* conlined to 
tlu* hospital cost and, as I remember it, theri* was about 
$().”)().(H). money shown to have lH*en laid out by him 
l(i4 under that case and, if vou find that was nec(*ssarv 
and prttjx*!’, was iu*cessarily aiul ])ro))erly laid out 
l)y him in the treatment ef his wif<* oi- for her t*X])t*nst*s in 
(connection with thest* injuries, you should allow that. llt‘ 
is also entitled to reco\»‘r siu'li sum as vou mav think fait* 
to award him f(M' the loss of liis wife's societv and tlu* com- 
fort of her presence in tlu* honu* as lu* (‘iijoyed it l)efore and 
Would have enjoyed it exc(‘pt foi* this injury to her." 


'riiereiipon the Jury r(‘tir(‘d to consider tlu‘ir V(*rdicts. 

M ile foreu’oin^' is the substance of all tlu* t(*stimony l)i*ar- 
inu' up(m the (‘Xc(‘pti(ms her(*in taken and not(*d on liehalf 
of plainlilTs. 

And tlu*r<*upon, and as all of said eXci‘ptions were duly 
noted and allowt-d as afert'said. and duly ent(‘r(*d ujk)!! tlu* 
minutes of the court, befoia* the jury retiiK'd to consid(*r of 
its Verdict, and becaust* the matters and thin.ii’s her(*inbefort* 
recited are luU matters of record, in oi*(U*r to maki* the 
sanu* a i»art of tlu* i*ecord herein, whic'h is lu*r(‘by order(*d, so 
that the jMaintiffs may have their cast* r(*view(*d on ai)p(*al, 
tlu* plaintiffs, by their atl(M*m‘ys, movi* tlu* (‘ourt to siu*n and 
st‘a! this, their bill of (‘Xceptioiis. t(» havt* the same forct* and 
effect as if each and every (uu* of said (*X('(*])tions had b(*on 
s(*pai*at(‘ly signed and seah*d, which moti<»n is irranted by 
the court : and thereupon the plaintiffs tender this, their bill 
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of excei)tions, and request tlie court to sign and seal the 
same, wliicli is aeeordingly done, now for then, this 24th 
dav of Januarv, 1927. 

WEXDELL P. STAFFORD, [seal.] 

Justice. 

A])proved: 

X A THAN OAYTOX, 

Of ('diniscl far Plulufiff. 

P. B. .MOREHOUSE, 

Of Counsel for Defendant. 
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